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REPUBLIC OF THE MARSHALL ISLA~DS 

ANTOLOK A'iTOLOK 
(APELLA'iT) 

v. 

) 

) 
) 

) 

} 
REPUBLIC OF THE MARSHALL ) 
ISLA'illS. ) 

-------- _ _} 

SCT CRIMI~AL CASE NO.: 20I8- Oil 
HIGH COURT CRI~1i'iAL CASE '10. 2017-020 

APPELLEE'S At\SWER BRIEF TO 
APPELLA'IT'S OPENI'IG BRIEF 
PURSUANT TO RULE 28 (b) 

Comes Now, the Republic of the Marshall Islands through the Offic•." of the Attorney General to 

move to provide a response to Appellants Opening Brief seeking this Honorable Court affim1 

the High Court's Court orders of September 21, 2018 and October 23, 20 18. 

Dated this 2911 of January 2020. 

Respectfully submitted. 

Attorney General 
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I. TABLE OF' AUTHORITIES. 

a. Statutes, Regulation and Rules: 

1. Constitution of the Republic of the Marshal! Islands 

11. Marshall Islands Criminal Code[) I MIRC Ch.l] 

111. Judiciary Act 27MIRC Ch.2 

b. Court Orders: 

1. Order of Conviction entered September 21, 20 IN 

11. Order of Sentence entered October 23, 2018 

c. Case Law: 

I. Dribo v Bondrik. et al.) MILR 127. 134 (2010) 

2. Republic of the Marshall Islands v. Misaki Elanso 3 MILR 51; 53 

3. Republic of the Marshall Islands v. Thomas Kijncr. Jr. 3 MILR 17:2; 124 

II. STATEME:-IT OF Jl:RISDICTION. 

This Court has jurisdiction pursuant to Article VI. Section 2(2)( a) of the Constitution 

of the Republic of the Marshall Islands and 27 MIRC, Chapter 2 Section 207. 

III. ISSUES ON APPEAL. 

That the issues on appeal to the Supreme Court of the Republic of the Marshall 

Islands consist of two (2) decisions of the RMI High Court (Trial Court) as contained 

in the judgement and sentencing orders which were ordered on September 21. 20 IS, 

and October 23. 20 \8. 

IV. RECORD ON APPEAL. 

Thts constitutes the entire record and material pertaining to this case RMJ v. Atolok 

Antolok including the selected audio recording transcript of witnesses. As well as all 

the Republic's exhibits. 
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V. STATEME!'iT OF REVIEW. 

The appeal conviction should be dismissed and the sentence should be confinned. 

Cases of this nature arc heard to determine the "sufficiency of the 

cvidcncc''.[Republic of the MarshalllsJands v. Thomas Kijner, Jr. 3 MILR 122; 

124 

Findings of fact, are reviewed under the "clearly erroneous·· standard. [Dribo v 

Bondrik,eta1,3MILR 127,134(2010).] 

Reviews of sentence usc he .. abuse of discretion" standard [Republic of the 

Marshall Islands v. Misaki Elanso 3 MILR 51; 53) 
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VI. ARGUMENT. 

REPUBLIC OPE'IING BRIEF 

ARGUME:"-JT 

Appeal Against Conviction 

L The Republic concurs with Appellants paragraph I and 2 of the appellants brief. 

2. The Republic concurs with paragraph 3, to the extent that during the tnal an oral motion 

was made for mistrial by Dcfenst: counsd (transcript pH4-l·Hn. The motion was heard on 

the record and \ir. Walter Muller testified and was cross-examined (transcript p90-93). 

The court dismissed the motion, took no action against the Prosecutor and \1r Muller did 

not give evidence regarding the prosecution at the trial. It has no bearing on the 

convtction or sentence that arc the subject of this appeal. 

3. The Republic concurs with parabrraph 4, so far as the dismissal of counts I. 

The finding on the facts of counts 5, 7 9 and 11 were that they were proven beyond a 

reasonable doubt. however they were dismissed on Constitutional double jeopardy 

grounds as he was fOund guilty of the lesser ofTcncc in count 3, sexual assault in the 

second degree. 

4. The Republic concurs with Paragraph 5. 

5. The Rcpubhc agrees that this is an appeal of convict1on and sentence but disagn;cs with 

balance of the paragraph. When the full evidence is rcvic\ved in total is it substantial and 

easily meets .. sufficiency .. test described by this Court in RMI \'. Kijincr mpru.. 

The evidence of relevance is as follows: 

• Dr Holden :--.Jcna substantiated the mental deficiency of the victim. 

• Officer Clarence con finned the report of the incident. interview of 

witnesses and photographs taken of the scene. 

• Lyla Hcsa confinns the identity of the accused, the victims early report of 

the mcidcnt, presence of the kiss mark. the time of the photo~ of the vict1m. 

• Tclima Hesa confinns the contemporaneous report of the sexual assault. the 

presence of the kiss marks and taking photo-s of the victim \Vith here ipad. 
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• Laston Jina recounts a statement against interest made by the accused in 

conversation the accused had with his wife on the evening of September 

24, 2018 where he effectively referred to the victims virginity. 

• Artcnc Hesa observed the kiss marks on the vict,im of9.24.18, observed 

accused was drunk and recounts a statement against interest made by the 

accused in a conversation the accused had with her on the evening of 

September 24. 2018 where he effectively referred to the victims virginity. 

• Tilber Hesa, the victim, gave evidence of the accused taking her to a house. 

taking his cloths off. showing her his penis and making kiss marks on her 

neck and breasts. In the statement on the record on page 31 of the 

transcriptbvthe trial judge refers to her using a lot of non-verbal responses 

to question, which were not captured on transcript. 

The totality oft he evidence when taken as a whole support the findings of fact by the trial 

judge that the accused was guilty of sexual assault in the second degree. The evidence IS 

convincing and the decision falls well short of the ··ctcarly erroneous" standard in 

Bondrik v Dribo supra. 

While it is difficult to assess what answers Tilba gave non-verbally, they were seen and 

noted by counsel and the trial court and form an important part of the evidence the tnal 

Judge considered when making the guiity dctermination.(transcript p31) 

6. As to paragraph 7, the Republic agrees that the evidence places the time of the offence 

bel\veen 10 and 12 on Sunday 24, 2017 however the evidence ofTilba is that whatever 

occurred happened inside a dosed house, removing it from the vision of any potential 

witnesses. 

In relation to the quoted criminal infom1ation. a cnmmalmfonnation is a guide to the 

accused of the Republic's case against him. To establish guilt the Republic is required to 

prove, beyond a reasonable doubt the clements of the offence, v.,.hich it has clearly done. 
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The submission is simply an orinion of counsel, not referring to any witness's particular 

testimony. 

7. The Rcrubl ic accepts paragraph 8 of appellants opening brief. 

8. As to paragraph 9 the Republic points to the w·cight of the evidence summarized m 

paragraph 5 above and asserts the conviction should not be set aside as the evidence 

easily meets the sufficiency standard set in RMI \'. Ki.iiner supra. 

As to the absence of a medical report obtained as suggested by the Appellant. it does not 

correspond that failure to obtain and tender such report is fb.ta\ to the prosecution case. 

Other evidence admitted at trial was clearly accerted by the Judge in reaching his 

determination of guilt. Failure to provide the medical evidence suggested is not essential 

to prove the Rerublic's case and will not result in a conviction being set aside when there 

is sufficiently compelling evidence. 

9. As to paragraph 10, the Republic asserts that a 40 day delay ,n reporting a case to law 

enforcements neither unusual nor prejudicial the Appellant. Such a period of time is 

unlikely to affect witnesses memory or cast doubt on the guilty verdict. In particular the 

abiliy of the victim. Tilbcr to remember is addressed by Dr Nema at page !5 of the 

transcnpt. 

Appeal Against Sentence 

10. As to raragraph 11 Appellant is asserting that absence of any previous conviction is 

grounds for appealing the sentence. 

It is submitted that the accused absence of a previous conviction was considered by the 

court as a mediating t~tctor 

'There are also some mediating factors. first the defendant had no prior 

convictions ..... (transcript p 131:(). 

As a result of this and other mediating factors Appellant was rlaccd on probation for the 

final 2 years of his sentence. 
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The fact that Appellant is not a flight risk is a consideration relevant to bail but not 

relevant to sentencing. 

The Appellant was found guilty of sexual assault in the second degree pursuant to 

section 212.3( l )(b) and as such liable under section 6.06 (2)(b) to a maximum of 

impnsonmcnt of I 0 years. 

The trial judge correctly noted the following aggravating factors: 

• Victim has a mental age of a 4 year old child 

• Appellant was in a position of trust 

• Appellant was voluntarily drunk at the time 

• 
In addition. the Appealant chose to have a trial of these issue, while he should not receive 

additional punishment fOr this, he is not however entitled to any redUction of sentence for 

saving the victim and other witnesses the trauma of testifying and the Republic the usc of 

significant resources. 

These factors together indicate that the sentence of 10 years in Majuro jail, with 2 of 

those years being suspended is appropriate in the circumstances and should not be 

amended by this Coun. It docs not indicate an abuse of discretion as described in R:\11 ,. 

Elanso supra. 

11. As to paragraph 12, it is submitted that this Coun can not under section 266 of the 

Judiciary Act enter an acquittal as sought, it ~.:an only: 

'"(a) affirm, modify, set aside or reverse the decision appealed from or reviewed; 

or (b) remand the case with directions for a new trial or for the entry of judgment. 

or additionally in criminal cases can: 

··(a) set aside a conviction (but not a findhg of not guilty); 

(b) commute or reduce (but not increase), or suspend the execution of. a 

sentence; or 

(c) if the defendant has appealed or requested a new trial. order a new trial.." 
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It is submitted however in the present case as the evidence is clearly S11fficient to support 

the convictioni and the conviction and the conviction or sentence was not clearly 

crroneousll or an abuse of discretion iii 

Respectfully Submitted, 

Richard Hickson 
Attorney General 

'Republic of the Marshallls!ands v. Thomas Kijncr, Jr. 3 MILR 122; 124 
'Dribo v Bondrik, ct al. 3 MlLR 127, D4 (2010) 
·'Republic of the Mmha!! Islands v. Misaki E!anso 3 MILR 51; 53 
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CERTIFICATE OF SERVICE 

I hereby certify that on this day 291h of January 2020, I caused a copy of the Appellee Answer 

Brief to be sent/transmitted to Russell Kun, Esq. Counsel for the Appellant. 

Dated this 291h day of January 2020. 
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