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IN THE HIGH COURT
OF THE
REPUBLIC OF THE MARSHALL ISLANDS

HIGHLAND FLOATING RATE
OPPORTUNITIES FUND, HIGHLAND
GLOBAL ALLOCATION FUND,
HIGHLAND LOAN MASTER FUND, L.P.,
HIGHLAND OPPORTUNISTIC CREDIT
FUND, AND NEXPOINT CREDIT
STRATEGIES FUND,

CIVIL ACTION NO. 2017-198

Plaintiffs,
V.

DRYSHIPS INC.,

OCEAN RIG INVESTMENTS INC., TMS
OFFSHORE SERVICES LTD., SIFNOS
SHAREHOLDERS INC., AGON SHIPPING
INC.,

ANTONIOS KANDYLIDIS, and GEORGE
ECONOMOU,

Defendants.

N N N N N N N N N N N N N N N N N N N N N

DECLARATION OF EVAN C. HOLLANDER
IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

I, EVAN C. HOLLANDER, attest to the facts set forth herein based upon my personal
knowledge, and could and would testify competently to the matters set forth herein if called upon
to do so:

1. I am Of Counsel in the Restructuring Group at Orrick, Herrington & Sutcliffe
LLP (“Orrick”™), resident in New York, New York. I am over 21 years of age and am not a party
to this lawsuit. I make this declaration in support of the motion of Defendants DryShips Inc.,

Ocean Rig Investments Inc. (“ORI”), TMS Offshore Services Ltd., Sifnos Shareholders Inc.,
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Agon Shipping Inc. (“Agon”), Antonios Kandylidis and George Economou (collectively,
“Defendants”) to dismiss the Complaint in the above-captioned action filed by Plaintiffs
Highland Floating Rate Opportunities Fund, Highland Global Allocation Fund, Highland
Opportunistic Credit Fund, Highland Loan Master Fund, L.P. and NexPoint Credit Strategies
Fund (collectively, “Plaintiffs”).

2. Orrick has represented Ocean Rig UDW Inc. (“UDW?), Drill Rigs Holdings Inc.
(“DRH”), Drillships Financing Holding Inc. (“DFH”) and Drillships Ocean Ventures Inc.
(“DOV,” and together with UDW, DRH and DFH, the “Ocean Rig Debtors” or “Debtors™), as
well as the joint provisional liquidators of the Ocean Rig Debtors appointed by a Cayman Islands
court (the “JPLs”), in New York bankruptcy court proceedings ancillary to Cayman Islands court
proceedings (the “Cayman Proceedings”) concerning the restructuring of approximately $3.69
billion of the Ocean Rig Debtors’ debt (excluding accrued and unpaid interest). The
restructuring is embodied in what are known as schemes of arrangement (the “Schemes”), which
are similar to plans of reorganization in United States bankruptcy practice, that have been
approved by the Cayman Islands court. It has resulted in a massive deleveraging of the Ocean
Rig Debtors through the exchange of their debt for new equity in UDW, cash payments of
approximately $288 million, and new secured debt of $450 million. I have played a leading role
in Orrick’s representation of the Ocean Rig Debtors.

COMMENCEMENT OF THE CAYMAN ISLANDS
PROVISIONAL LIQUIDATION PROCEEDINGS AND CHAPTER 15 CASES

3. As discussed in more detail in the accompanying Declaration of Caroline Moran
(the “Moran Declaration”), the Debtors filed winding up petitions with the Grand Court of the
Cayman Islands (the “Cayman Court”) on March 24, 2017. By order of the Cayman Court

entered on March 27, 2017, the JPLs were appointed. Upon their appointment, provisional
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liquidation proceedings were commenced under Part V of the Cayman Islands Company Law
(2016 Revision). See Moran Declaration q 3.

4. Also on March 27, 2017, the Debtors commenced Chapter 15 bankruptcy
proceedings in the United States Bankruptcy Court for the Southern District of New York (the
“New York Bankruptcy Court”) by filing petitions seeking recognition of the Cayman
Proceedings as foreign main, or in the alternative foreign nonmain, proceedings. A primary
purpose of Chapter 15 is to encourage cooperation between courts in the United States and other
countries involved in cross-border insolvency cases, and it is frequently employed where, as in
the Debtors’ cases, “assistance is sought in the United States by a foreign court or a foreign
representative in connection with a foreign proceeding.” In order for a United States court to
provide assistance to a foreign court or foreign representative, a determination must be made that
the foreign proceeding constitutes either a “foreign main proceeding” or a “foreign nonmain
proceeding.” A foreign main proceeding is a judicial or administrative proceeding pending in
the debtor’s home country (i.e., where the debtor maintains its “center of main interests”), and a
foreign nonmain proceeding is a judicial or administrative proceeding pending in any country
where a debtor maintains an establishment. See 11 U.S.C. §§1517(b)(1)-(2).

5. Also on March 27, 2017, the Debtors moved for a temporary restraining order and
provisional relief pursuant to section 1519 of the Bankruptcy Code (the “Provisional Relief
Motion”) enjoining, among other things, creditors affected by the Debtors’ Schemes from
“commencing or continuing any actions against the Debtors or their property within the
territorial jurisdiction of the United States.” The New York Bankruptcy Court granted the
temporary restraining order on March 27, 2017 and scheduled a hearing on the Provisional Relief

Motion for April 3, 2017.
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HIGHLAND’S DRAFT COMPLAINT

6. On March 31, 2017, Highland Capital Management, LP (“Highland”), on behalf
of Plaintiffs, filed a limited objection to the Provisional Relief Motion (the “Limited Objection™).
In that Limited Objection, Highland sought, inter alia, authority to commence (i) involuntary
bankruptcy proceedings against one or more of the Ocean Rig Debtors and (ii) a fraudulent
conveyance action under the New York Debtor and Creditor Law (the “NYDCL”) seeking to
recover amounts in respect of certain transfers described in the draft complaint attached to the
Limited Objection (the “Draft New York Complaint”). A true and correct copy of the Limited
Objection, including the Draft New York Complaint, is annexed hereto as Exhibit A.

7. In the Limited Objection, Highland asserted that it could only pursue the
fraudulent conveyance claims that Plaintiffs are now pursuing in the RMI Complaint in a United
States court under New York law, and that it could not pursue those claims in any forum once
the Schemes went effective and Plaintiffs lost their status as creditors. Highland’s
representations to the New York Bankruptcy Court include the following statements:

e “The right to commence and prosecute the draft complaint attached, as a matter of New
York State Debtor Credit[or] Law, which as you will hear from my presentation, is the
only place in the world that creditors under these facts can bring such an action. It
doesn’t exist in Cayman. It doesn’t exist in the Republic of Marshall Islands.”
(Transcript of proceedings conducted on April 3, 2017, a true and correct copy of
excerpts of which is annexed here to as Exhibit B, at 20:23-21:3).

e “[T]he only way to recover these [allegedly fraudulently transferred] assets, protect the
creditors’ and sharcholders’ interests, and maximize value is to commence a case in the
United States that will permit a trustee (or Highland and other creditors) to bring New
York state avoidance actions.” (Memorandum of Law in Further Support of Limited
Objection of Highland Capital Management LP, a true and correct copy of excerpts of
which is annexed hereto as Exhibit C, at 6).

e “[A]s we read the affidavit from Mr. Kandylidis, the scheme contemplates or will
contemplate when it’s filed, the discharge of the notes, taking away standing under New

York’s Debtor and Creditor Law.” (Transcript of proceedings on April 20, 2017, a true
and correct copy of excerpts of which is annexed hereto as Exhibit D, at 19:20-20:1).

S.A.5



Highland has made similar statements to the Cayman Court.!
THE CONVENING HEARING AND CREDITORS’ MEETINGS

8. As discussed in more detail in the Moran Declaration, the Cayman Court
conducted a “convening hearing” (the “Convening Hearing”) on July 11, 12 and 13, 2017, during
which it considered, among other things, the composition of the classes of scheme creditors
under each of the Schemes and issues related to the scheduling of “creditors’ meetings” at which
creditors would be given an opportunity to voice their views, ask questions and vote on the
applicable Scheme. Highland appeared at the Convening Hearing and objected to the UDW
Scheme. The Cayman Court rejected Highland’s objections or deferred them for consideration at
the sanction hearing, and, by order dated July 19, 2017, authorized the Debtors to convene a
single class of creditors of each Debtor at the respective creditors’ meetings and to give creditors
access to the Debtors’ explanatory statement. See Moran Declaration 99 9-18.

9. Creditors’ meetings for each Debtor were held on August 11, 2017. Other than
Plaintiffs, every creditor voting on the Schemes voted in favor of the Schemes.? See Moran
Declaration 9 18, 22.

THE RECOGNITION HEARING

10. The New York Bankruptcy Court conducted a recognition hearing on August 16,
2017 and issued an order (the “Recognition Order”) granting recognition of the Cayman

Proceedings as foreign main proceedings on August 24, 2017. A true and correct copy of the

! Highland made similar representations before the Cayman Court, stating “[I]f the UDW scheme becomes effective,
Highland will cease to be a creditor of UDW and, hence, will be unable to pursue its draft complaint.” Moran
Declaration Exh. C, at p. 468:13-17. Highland’s counsel further stated “Highland and the 2019 Notes Creditors will
lose their standing as creditors by reason of the scheme, notwithstanding that our debts will not have been paid in
full and yet we will lose our right to claim in respect of that indebtedness, not against UDW, but against third
parties.” 1d. at p. 486:24-487:7

2 In fact, of the 335 creditors who voted on the UDW Scheme, 330 (holding approximately $3.5 billion of claims)
voted in favor of the UDW Scheme, and only Plaintiffs (holding approximately $74 million of claims) voted against
the UDW Scheme. Included among those creditors that voted in favor of the UDW Scheme were creditors who, like
Plaintiffs, held only UDW Notes (defined below).
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Recognition Order is annexed hereto as Exhibit E. Also on August 24, 2017, the Bankruptcy
Court entered its Memorandum Opinion Granting Recognition of Foreign Debtors’ Cayman
Islands Proceedings as Foreign Main Proceedings, explaining the rationale behind its decision.
A true and correct copy of that Memorandum Opinion is annexed hereto as Exhibit F.

11.  Highland originally had indicated that it would object to the Debtors’ request for
recognition, and took extensive discovery (including document production and depositions) in an
effort to support its contemplated objection. Highland ultimately terminated its discovery efforts
and wrote to the New York Bankruptcy Court on June 16, 2017 advising that Court that it would
not object to recognition. A true and correct copy of Highland’s June 16, 2017 letter is annexed
hereto as Exhibit G.

THE RMI COMPLAINT

12. On August 31, 2017, Plaintiffs filed the Complaint in this action (the “RMI
Complaint”). The RMI Complaint is essentially a carbon copy of the Draft Complaint except
that (i) the claims are asserted under common law and Delaware statutory law rather than under
the NYDCL, (ii) UDW is not named as a defendant, and (iii) the RMI Complaint seeks a
declaratory judgment that “any purported release obtained in the Cayman insolvency proceeding
be declared null and void and that Plaintiffs’ standing to pursue their claims as creditors of an
RMI corporation cannot be collaterally attacked on the basis of the Cayman proceedings.” RMI
Compl., Conclusion and Prayer (b); see also id. 9 130-35.

13. Notably, Plaintiffs allege in the RMI Complaint that they are suing not only in
their capacity as holders of certain New York law governed unsecured notes issued by UDW, at
7.25% annual interest, due 2019 (the “UDW Notes™), but also as lenders in respect of term loans
made pursuant to a credit agreement dated July 12, 2013 by and among DFH and Drillships

Projects Inc. as borrowers and UDW as guarantor (the “DFH Term Loan Debt”). See RMI
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Compl. Y 12-16. According to lender registers provided to Prime Clerk LLC, the appointed
information agent for the Debtors, however, Plaintiffs did not hold positions in the DFH Term
Loan Debt as of August 10, 2017 (the record date for voting on the Schemes), August 31, 2017
(the date of the RMI Complaint) or September 13, 2017 (the record date for determining creditor
entitlements to distributions under the Schemes). See Declaration of James F. Daloia Pursuant
to 28 U.S.C. § 1746 (“Prime Clerk Decl.”), a true and correct copy of which is annexed hereto as
Exhibit H, 49 12-16.3

14. A true and correct copy of the Indenture in respect of the UDW Notes is annexed
hereto as Exhibit L.

THE SANCTION HEARING

15. As discussed in more detail in the Moran Declaration, the Cayman Court
conducted a sanction hearing (the “Sanction Hearing”’) on September 4, 5 and 6, 2017 at which it
considered whether to approve, or sanction, the Schemes. Highland was the sole objector at the
Sanction Hearing and vigorously contested the Debtors’ efforts to sanction the UDW Scheme.
Among Highland’s objections, Highland argued that the UDW Scheme was inequitable because
it would result in the cancellation of the UDW Notes and thus deprive Plaintiffs of standing to
pursue the claims identified in the Draft Complaint. Highland further argued that the preserved
claims trust established under the UDW Scheme (the “Preserved Claims Trust”)* was not an
adequate replacement for the loss of these direct claims because Highland would not have the

ability to control the pursuit and disposition of Plaintiffs’ claims transferred to the Preserved

3 In the interest of efficiency, the voluminous exhibits to the Prime Clerk Decl. are omitted from the copy annexed to
this declaration, but I understand that the Defendants will be pleased to provide those exhibits to the Court if the
Court believes that it would be helpful for them to do so.

4 The UDW Scheme provides for the establishment of the Preserved Claims Trust, into which any causes of action
held by UDW, Defendant Agon and/or Defendant ORI arising out of the facts and circumstances identified in the
Draft Complaint, and any causes of action which arise from dividend payments paid by UDW during the period
October 2014 to June 2015, will be transferred. See Moran Declaration 9§ 33 and Exh. G thereto.
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Claims Trust under the UDW Plan. Instead, Highland proposed that the Cayman Court adopt a
modification to the UDW Scheme that would enable Plaintiffs to opt out of that Scheme and
preserve their UDW Notes claims against UDW so as to enable Highland to pursue on Plaintiffs’
behalf the claims alleged in the Draft Complaint. See Moran Declaration 99 32-34.

16. On September 14, 2017, the Cayman Court issued orders sanctioning the
Schemes, and on September 18, 2017, the Cayman Court issued its judgment setting forth its
basis for approving the Schemes and rejecting the arguments raised by Highland at the
Convening Hearing and the Sanction Hearing (the “Cayman Judgment”). See Moran
Declaration 4 43 and Exh. J thereto.

THE ENFORCEMENT ORDER

17. On August 22, 2017, the JPLs filed a Motion Pursuant to Sections 105(a), 1507,
1509(b)(2)-(3), 1517(d), 1521(a), and 1525(a) of the Bankruptcy Code for an Order Giving Full
Force and Effect to Cayman Schemes of Arrangement (the “Enforcement Motion”).

18. Following a hearing, the New York Bankruptcy Court entered an order enforcing
the Cayman Court’s orders sanctioning the Schemes (“the Enforcement Order”). The
Enforcement Order gives full force and effect to the Cayman Court’s orders sanctioning the
Debtors’ Schemes, the Schemes themselves, and the Debtors’ restructuring documents. Among
other things, the Enforcement Order provides: “[T]he Sanction orders, the Schemes, the
Restructuring Documents and all other agreements related thereto are hereby recognized, granted
comity and given full force and effect and are binding upon and enforceable against all
entities (as that term is defined in section 101(15) of the Bankruptcy Code) in accordance with
their terms, and such terms shall be binding upon and fully enforceable against the Scheme
Creditors, whether or not they have actually agreed to be bound by the Schemes or have

participated in the Cayman Proceedings.” Enforcement Order, at 4 9 2(a). The Enforcement
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Order further provides that this relief is “necessary to effectuate the purpose of chapter 15 and to
protect the Debtors, their assets and the interests of their creditors and other parties in interest.”
Id at 39 6. A true and correct copy of the Enforcement Order is annexed hereto as Exhibit J.

19.  Highland was given notice, but did not appear or oppose the Enforcement Motion.

THE MOTION TO HOLD HIGHLAND AND PLAINTIFFS IN CIVIL
CONTEMPT FOR VIOLATION OF THE ENFORCEMENT ORDER

20.  On October 23, 2017, Iraklis Sbarounis the authorized foreign representative of
the Ocean Rig Debtors (the “Foreign Representative™),’ filed a motion (the “Civil Contempt
Motion™) for an order pursuant to section 1521(a) of the Bankruptcy Code and rule 9020 of the
Federal Rules of Bankruptcy Procedure (i) enforcing the provisions of the Enforcement Order
and enjoining Highland and Plaintiffs from prosecuting the RMI Complaint, (ii) finding
Highland and Plaintiffs in civil contempt, and (iii) awarding the Foreign Representative
attorneys” fees and costs in prosecuting the Civil Contempt Motion. The Civil Contempt
Motion, a copy of which is attached as Exhibit K, is scheduled to be heard by the New York
Bankruptcy Court on November 16, 2017.

I, EVAN HOLLANDER, declare under penalty of law that the foregoing is true and
correct to the best of my knowledge and belief.

Dated: October 30,2017
New York, New York

EVAN C, HOLLANDER

5 On October 4, 2017, the Cayman Court issued an order discharging the JPLs. Iraklis Sbarounis, Vice President
and Secretary of UDW, has been duly authorized to act as the Foreign Representative of the Ocean Rig Debtors by
order of the Cayman Court.
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VENABLELLP

Rockefeller Center

1270 Avenue of the Americas, 24" Floor

New York, New Y ork 10020

Telephone: (212) 307-5500

Jeffrey S. Sabin

Kostas D. Katsiris

Counsel for Highland Capital Management LP

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

-------- X

Inre Chapter 15

OCEAN RIGUDW, INC,, et d. Case No. 17- 10736 (MG)
Debtorsin a Foreign Proceeding. Jointly Administered

-------- X

LIMITED OBJECTION OF HIGHLAND CAPITAL MANAGEMENT LP
TO THE MOTION FOR (1) EX PARTE EMERGENCY RELIEF
AND (I1) PROVISIONAL RELIEF
PURSUANT TO 11 U.S.C. 88 1519, 1521(a)(7), AND 362

Highland Capital Management LP, on behalf of certain of its or its affiliates funds and
managed accounts (collectively, “Highland”), as holders of (i) the mgority in aggregate principal
amount of the outstanding 7.25% Senior Notes due 2019 (the “Notes’) governed by an indenture,
dated as of March 26, 2014 (the “Indenture’), by and between Deutsche Bank Trust Company
Americas as Trustee (“DBTCA”) and Ocean Rig UDW, Inc., one of the above-captioned debtors
(“Ocean Rig”), (ii) Term Loans (the “Term Loan Debt”) made pursuant to that certain Credit
Agreement, dated as of July 12, 2013, as amended and restated (the “ Credit Agreement”) by and
among Drillships Financing Holding Inc. and Drillships Projects Inc., as borrowers, Ocean Rig, as
aguarantor, Deutsche Bank AG New Y ork Branch, as administrative and collateral agent, and the

lenders party thereto, and (iii) shares of common stock of Ocean Rig, by and through undersigned

151814745
S.A.13
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counsel, files this limited objection (the “Objection”) to the Motion for Ex Parte relief and (I1)
Provisonal Relief Pursuant to 11 U.SC. 88 1519, 1521(a)(7), and 362 [Dkt. No. 8] (the
“Motion™), filed by the joint provisiona liquidators and foreign representatives of Ocean Rig and
its affiliated debtors (collectively, the “Debtors’), and in support of this Objection, state as
follows:*

BACKGROUND

The Cayman Proceedings

1 On March 24, 2017, the Debtors filed winding up petitions under Part V of the
Cayman Island Companies Law (2016 Revision) in the Grand Court of the Cayman Islands (the
“Cayman Court”), thereby initiating their respective provisional liquidation proceedings (the
“Cayman Proceedings’), and, by ordersdated March 27, 2017 (the “ Cayman Orders’), the Cayman
Court appointed Simon Appell and Eleanor Fisher of AlixPartners as joint provisional liquidators
and duly authorized foreign representatives (in such capacities, the “Petitioners’) of the Debtors.
(Motion at p. 3).

2. Ocean Rig has stated in its winding up petition that “presentation of this Petition
constitutes an event of default under each of the SUNs [Senior Unsecured Notes| indenture
(section 6.01(8)) . . . and DFH Credit Facility (section 8(a)(9)) respectively. All of the amounts
due thereunder will, as a result of the presentation of this Petition, be automatically accelerated
and become due and payable.” (Winding Up Petition at 1 35)

The Chapter 15 Proceedings
3. On March 27, 2017 (the “ Petition Date”), the Petitioners, on behalf of the Debtors,

commenced the above-captioned chapter 15 cases (the “ Chapter 15 Cases’) by filing forms of

! Capitalized terms not defined herein shall have the meaning ascribed to them in the Motion.

151814745
S.A.14
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petition for recognition [Dkt. No. 1] (the “Forms of Petition”) together with the Verified Petition
of Ocean Rig IDW Inc., et al. (in Provisional Liquidations) and Motion of the Joint Provisional
Liquidators for (A) Recognition of the Cayman Proceedings as Foreign Main Proceedings or, in
the Alternative, as Foreign Non-main Proceedings and (B) Certain Related Relief [Dkt. No. 2]
(the “Verified Petition”, together with the Forms of Petition, the “Petitions for Recognition™) in
the United States Bankruptcy Court for the Southern District of New Y ork (the “Court”).

4, Concurrently therewith, the Petitionersfiled the Motion, seeking, on an emergency,
ex parte basis, a temporary restraining order (the “TRQO”) staying al holders of Scheme
Indebtedness from taking any and all action with respect to the Debtors and their property within
the territorial jurisdiction of the United States to the full extent of section 362 of the Bankruptcy
Code. The Motion aso seeks an order granting provisional relief (the “Provisional Relief Order”),
which continues the relief sought in the TRO pending chapter 15 recognition of the Cayman
Proceedings by the Court. 2

5. This Court entered the TRO on an ex parte basis on the Petition Date and scheduled
a hearing for April 3, 2017 to consider the Petitioner’ s request for entry of the Provisional Relief
Order. [Dkt. No 12]

6. Like the TRO, the Provisional Relief Order proposes, inter alia, application of

section 362 of the Bankruptcy Code with respect to the Debtors and the property of the Debtors

2 In support of the Motion, the Petitioners filed three Declarations (collectively, the “Declarations’): (i) Declaration
of Simon Appell Pursuant to 28 U.S.C. 8 1746 and Statements and Lists Required By Bankruptcy Rule 1007(a)(4);
(i) Declaration of Antonios Kandylidis Pursuant to 28 U.S.C. § 1746; and (iii) Declaration of Rachael Reynolds
Pursuant to 28 U.S.C. § 1746 In Support of (1)Verified Petition for Recognition of Foreign Proceedings and (11)
Motion in Support of Verified Petition for Recognition of Foreign Proceeding and Foreign Representative and
Related Relief. Highland reservesits rights to depose and examine each of the individuals who made a Declaration
in order to determine the accuracy of the representations contained in the Declarations. Highland respectfully
submits that certain representations made in the Declaration of Antonios Kandylidis, for example, are incorrect or
misleading, such as references to a “disgruntled holder of SUNS’ who has “ consistently demanded recoveries that
cannot be justified by any reasonable valuation.”

151814745
S.A.15
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that iswithin theterritorial jurisdiction of the United States. The Provisiona Relief Order provides
that, “for the avoidance of doubt, the stay will operate to stay and restrain all holders of Scheme
Indebtedness and/or any such holders affiliates, from:

a. commencing or continuing any actions against the Debtors or their property
within the territoria jurisdiction of the United States as further defined in
11 U.S.C. §1502(a) (the “Assets’);

b. acting to enforce an judicia, quasi-judicial, administrative or monetary
judgment, assessment or order or arbitration award against the JPLs (in their
capacities as JPLs or foreign representatives of the Debtors), the Debtors or
their Assets;

C. commencing or continuing any action or proceeding in the United States to
create, perfect or enforce any lien, setoff or other claim against the JPLs (in
their capacities as JPLs or foreign representatives of the Debtors), the
Debtorsor their Assets unless otherwise expressly permitted by the Cayman
Orders,

d. seeking the issuance of or issuing any restraining notice or other process of
encumbrance with respect to the JPLs (in their capacities as JPLs or foreign
representatives of the Debtors), the Debtors or their Assets unless otherwise
expressly permitted by the Cayman Orders; and

e. transferring, relinquishing or disposing of any Assetsto any person or entity
other than the JPLs (in their capacities as JPLs or foreign representatives of
the Debtors).”

Id.
Exercise of Highland' s Rights

7. Highland and other holders of the Notes have been the victims of a two-year
fraudulent scheme perpetrated by Ocean Rig’'s controlling director and CEO, George Economou
(“Economou”). Acting through a network of related entities that he dominates and controls, many
of which are not the Debtors, Economou has siphoned cash from Ocean Rig to other Economou-

controlled entities in order to enrich Economou, with actual intent to hinder, delay and defraud

Ocean Rig's creditors, specifically the holders of the Notes.

151814745
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8. Highland intends to commence a state court action under New Y ork Debtor and
Creditor Law to seek to avoid the fraudulent transfers that comprise this scheme and to recover the
value of those transfers from certain non-Debtor transferees. Highland does not seek to recover
against any property of Ocean Rig (or any other affiliated Debtor), or to create, perfect or enforce
any lien, or otherwise encumber, Ocean Rig or its property, or enforce any setoff right against
Ocean Rig. Moreover, Ocean Rig as adefendant in the Avoidance Action, isanomina defendant,
astherelief sought is primarily aimed at companies and individuals related to Ocean Rig who are
the transferees of the property that Ocean Rig wasforced to transfer. A draft copy of the complaint
that Highland intends to file in New York state court is attached hereto as Exhibit A (the
“Complaint”).

9. Prior to the Petition Date, Highland, as the holders of mgority in aggregate
principa amount of the Notes, sought to exercise its rights under the Indenture to remove and
replace DBTCA as Trustee with Wilmington Trust N.A. (*Wilmington”) and Wilmington and
DBTCA are currently in discussions with regard to an agreement effectuating the removal and
replacement of DBTCA.

LIMITED OBJECTION AND REASONS THEREFOR

10.  Out of an abundance of caution, Highland is filing this Limited Objection to seek
confirmation from the Court, that the TRO does not, and the Provisional Relief Order will not,
prohibit, stay or otherwise restrain: (i) the filing by Highland (and potentially other holders of the
Notes) of a Complaint (in the same or substantially similar form as Exhibit A) which would
commence an avoidance action in New Y ork state court (the “ Avoidance Action™) and prosecution
by Highland of the Avoidance Action to final judgment; (ii) the filing of an involuntary petition

for relief against one or all of the Debtors under chapter 7 or 11 of the Bankruptcy Code; and (iii)

151814745
S.A.17
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remova and replacement of DBTCA with Wilmington. Highland respectfully suggests that the
Court lacks the power and authority under chapter 15 of the Bankruptcy Code to restrain any of
the foregoing rights or actions.

11. In addition, Highland requests that, in connection with the removal of DBTCA as
Trustee, this Court authorize the Petitioners (who, under the Cayman Orders, have the right to pay
creditors of the Debtors) to pay DBTCA, on behalf of Ocean Rig, the nominal fee that Ocean Rig
owes the Trustee under the Indenture.

The Avoidance Actions are not the Debtors property or assets
over which the Court hasjurisdiction

12. Highland is a creditor of Ocean Rig and, therefore, it owns claims under the New
Y ork Debtor and Creditor Law for, among other things, relief in connection with the avoidance of
fraudulent transfers.®>  These are not the Debtors claims nor their property; the Debtors do not
own fraudulent conveyance claims against themselves under the New Y ork Debtor and Creditor
laws. Assuch, Highland’ s avoidance claims and actions do not constitute assets or property of the
Debtors over which this Court has jurisdiction, power or authority.*

13. Unlike in a chapter 7 or chapter 11 case, the concept of “property of the estate”
under Section 541 of the Bankruptcy Code does not apply to chapter 15 recognition proceedings.
11 U.S.C. 8§ 103(a). Wheress in chapters 7 and 11, “property of the estate” includes “rights of
action as bestowed by either federal or state law, such as avoidance actions’, these bankruptcy-
created rights are not bestowed upon the chapter 15 debtor. See Sec. Inv'r Prot. Corp. v. Bernard

L. Madoff Inv. Sec., LLC, 460 B.R. 106, 114 (Bankr. S.D.N.Y. 2011), aff'd, 474 B.R. 76 (S.D.N.Y.

3 See N.Y. Debt. & Cred. 88 270 et seq.

4 Asexplained above, Highland does not seek to recover property from Ocean Rig (or any other affiliated Debtor),
create, perfect or enforce any lien, or otherwise encumber, Ocean Rig or its property, or enforce any setoff right
against Ocean Rig.

151814745
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2012) quoting Cadle Co. v. Mims (In re Moore), 608 F.3d 253, 257-58 (5th Cir. 2010) (“Property
of the estate therefore includes any cause of action the debtor had on the petition date... aswell as
avoidance actions created on the petition date.”) (internal citations omitted); A. Collier
Monograph: Ancillary and Other Cross-Border Insolvency Cases Under Chapter 15 of the
Bankruptcy Code 13[5] (“the definitions of property of the estate do not apply to the ancillary
proceeding opened under Chapter 15.”)

14. Nor does the foreign representative in a chapter 15 proceeding have the special
rights given to the chapter 7 and chapter 11 Trustees/debtor-in-possession to stand in the shoes of
acreditor to assert state law avoidance claims. See 11 U.S.C. § 1521(a)(7) (“[u]pon recognition
of aforeign proceeding, whether main or nonmain, where necessary to effectuate the purpose of
this chapter and to protect the assets of the debtor or in the interests of creditors, the court may, at
arequest of the foreign representative, grant any appropriate relief, including... (7) granting any
additional relief that may be available to atrustee, except for relief available under sections 522,
544, 545, 547, 548, 550 and 724(a).”) (emphasis added) At least one commentator has explained
the reason that chapter 15 foreign representatives are not given standing to usurp a creditors’ state
law avoidance rights. The Honorable Leif Clark explains:

“The notion [for exempting avoidance actions from chapter
15] isthat aforeign representative should not be ableto avail
himself or herself of the substantial rights created under
these [the avoidance] provisions, rights which in many
respects contravene non-bankruptcy law entitlements, in
service to a foreign insolvency scheme that may itself lack
such powers. . . These powers. . .may be appropriately
exercised in service of a full bankruptcy proceeding
commenced under U.S. law, but are less easy to justify if
they are being exercised by the representative of a foreign
proceeding.
A. Collier Monograph at 1 3[5].

151814745
S.A.19
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15. If the Petitioners want to protect against the impending filing of a state law
avoidance action, they can commence a case under chapter 7 or 11, invoke the creation of an estate
under section 541 and obtain astay of such actionsin favor of the specia rights granted to a chapter
7 or 11 trustee. Otherwise, the Petitioners cannot, as a matter of law, assume the rights and
privileges provided in those cases.

16. Accordingly, the Court lacks authority to prohibit, stay or otherwise impede
Highland from filing the Complaint and prosecuting the Avoidance Actions. For the avoidance of
doubt, therefore, the Court should clarify that the TRO does not, and the Provisional Relief Order
will not, prevent any action by Highland (or any other creditor) to exercise its state law fraudulent
conveyance rights against one or more of the Debtors.

Highland (and others) are statutorily per mitted to commence an involuntary case
against the Debtors under chapter 7 or 11 of the Bankruptcy Code

17.  Separate and apart from the Avoidance Action, the Court has no authority to
prohibit an entity or person from commencing an involuntary chapter 11 or 7 case against a chapter
15 debtor, regardless of whether the chapter 15 proceeding has been recognized as aforeign main
proceeding. Section 1520(c) of the Bankruptcy Code expressly preserves the right of any entity
to commence acase under title11. See11 U.S.C. 8 1520(c) (providing that recognition of aforeign
main proceeding under subsection (a), “do not affect the rights of a foreign representative or an
entity to file a petition commencing a case under thistitle. . .”). The Honorable Leif Clark points
out:

Similarly, section 1520(c) provides that the stay arising by
virtue of section 1520(a) does not prevent the
commencement of a full bankruptcy case under the U.S.
bankruptcy law by any party. Thus, a creditor (or group of

creditors) could commence an involuntary chapter
proceeding after recognition, without violating the stay.

A. Collier Monograph at 1 7[2].

151814745
S.A.20
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18.  Assuch, Highland seeks clarification from the Court that the TRO does not, and
the Preliminary Relief Order will not, stay or otherwise impede the filing of an involuntary chapter
7 or chapter 11 case against one or al of the Debtors.

The Trustee Replacement Agreement and the transition to Wilmington as Trusteeisa
ministerial act under the Indenturethat does not affect the Debtors

19. Finally, the replacement of DBTCA as Trustee under the Indenture with
Wilmington is a ministerial act that the TRO and the Provisional Relief Order was not likely
intended to cover, as it primarily involves non-Debtor parties (i.e., DBTCA and Wilmington).
Nevertheless, because Ocean Rig is technically a party to the Indenture and, in light of, the broad
language of the TRO and the proposed Provisional Relief Order, and out of an abundance of
caution, Highland, as the holder of amajority in principal amount of the Notes, seeks clarification
from the Court that the relief sought in the Provisional Relief Order (or the TRO) in no way
implicates or prohibits the removal and replacement of DBTCA as Trustee with Wilmington
pursuant to the terms of the Indenture. In addition, to facilitate such removal and replacement,
Highland respectfully requeststhat this Court authorize the Petitionersto pay to DBCTA, on behal f
of Ocean Rig, if necessary, the nominal fee outstanding under the Indenture which Ocean Rig owes
to DBTCA. The Cayman Orders provide that the Petitioners, asjoint provisional liquidators, may,
among other things, “make payments to creditors which may have the effect of preferring such
creditors, in order to minimize the interruption of the day to day activities of the Company [the
Debtors].” Cayman Ordersat 15(j).

CONCLUSION

For all of the foregoing reasons, Highland respectfully requests that this Court enter
an order, substantially in the form of Exhibit B attached hereto (i) clarifying and confirming that

the TRO does not, and the Provisional Relief Order will not, prohibit, stay or otherwise restrain:

151814745
S.A.21
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(a) the commencement or prosecution of the Avoidance Action to final judgment, (b) the filing of
an involuntary petition for relief against one or all of the Debtors under chapter 7 or 11 of the
Bankruptcy Code; and (c) the removal and replacement of DBTCA as Trustee under the Indenture
with Wilmington, including the payment by the Petitioners on behalf of Ocean Rig, if necessary
of the payment of the nominal fee outstanding under the Indenture owed by Ocean Rig to DBTC;
and (ii) such other and further relief asit deems appropriate.

Dated: New York, New Y ork
March 31, 2017

Respectfully submitted,

VENABLE LLP

By: /9 Jeffrey S. Sabin
Jeffrey S. Sabin
Kostas D. Katsiris
Rockefeller Center
1270 Avenue of the Americas, 24" Floor
New York, New York 10020
Telephone: (212) 307-5500

Counsel for Highland Capital
Management

151814745
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

HIGHLAND FLOATING RATE
OPPORTUNITIES FUND, HIGHLAND

GLOBAL ALLOCATION FUND, :

HIGHLAND LOAN MASTER FUND, L.P.,  : Index No.
HIGHLAND OPPORTUNISTIC CREDIT © Date Purchased:
FUND, AND NEXPOINT CREDIT :

STRATEGIES FUND,

Plaintiffs,

V. : COMPLAINT

OCEAN RIG UDW, INC., OCEAN RIG
INVESTMENTS, INC., DRYSHIPS, INC.,
TMS OFFSHORE SERVICES, LTD.,
SIFNOS SHAREHOLDERS INC., AGON
SHIPPING, INC., ANTONIOS
KANDYLIDIS, AND GEORGE
ECONOMOU,

Defendants.

Plaintiffs (i) Highland Floating Rate Opportunities Fund, Highland Global Allocation
Fund, Highland Opportunistic Credit Fund, Highland Loan Master Fund, L.P., and NexPoint
Credit Strategies Fund, in their capacities as: (a) the holders of the majority in aggregate principal
amount (the “Majority Holders”) of the outstanding 7.25% Senior Notes due 2019 (the “Notes”)
governed by an indenture, dated as of March 26, 2014 (the “Indenture”), by and between Deutsche
Bank Trust Company Americas as Trustee (“DBTCA” or “Trustee”) and Ocean Rig UDW, Inc.
(“Ocean Rig” or the “Company™), (the “Noteholder Plaintiffs), and (b) the holders of term loans
(the “Term Loan Debt”) made pursuant to that certain Credit Agreement, dated as of July 12, 2013,
as amended and restated (the “Credit Agreement”) by and among Drillships Financing Holding

Inc. and Drillships Projects Inc., as borrowers, Ocean Rig, as a guarantor, Deutsche Bank AG New

S.A.24
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York Branch, as administrative and collateral agent, and the lenders party thereto (the “Lender
Plaintiffs”); and (ii) Highland Global Allocation Fund and NexPoint Credit Strategies Fund, in
their capacity as holders of shares (the “Shares”) of Ocean Rig stock (the “Shareholder Plaintiffs,”
and together with the Noteholder Plaintiffs and the Lender Plaintiffs, collectively, “Plaintiffs”),
for their Complaint, allege as follows:

INTRODUCTION

1. This is an action to avoid and recover the value of property subject to intentionally
and constructively fraudulent conveyances that were made with the intent to hinder, defraud, and
delay Ocean Rig’s creditors. As alleged in this Complaint, for over two years, Defendant George
Economou (“Economou”), and his nephew, Antonios Kandylidis (“Kandylidis”), have acted
through a network of related entities that Economou dominates and controls, including Ocean Rig,
Ocean Rig Investments, Inc. (“ORIG Investments”), DryShips, Inc. (“DryShips”), TMS Offshore
Services, Ltd. (“TMS”), Sifnos Shareholders, Inc. (“Sifnos”), and Agon Shipping, Inc. (“Agon”)
(collectively, the “Defendants”) to knowingly and intentionally siphon cash from Ocean Rig at the
expense of Ocean Rig’s creditors and shareholders, in order to enrich Economou and Kandylidis
personally.

2. After methodically depleting Ocean Rig’s liquidity over the course of two years,
Economou and Kandylidis have now cynically sought the protection of Cayman Islands and United
States insolvency proceedings, thereby triggering Events of Default under Section 6.01(8) of the
Indenture and Section 8(a)(9) of the Credit Agreement and causing the automatic acceleration of
all amounts due under both. Moreover, the transfers in the scheme were made for less than fair
consideration at a time when Ocean Rig was undercapitalized and, thus, constitute both intentional

and constructive fraudulent conveyances.

S.A.25
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3. Through Economou’s domination and control over the defendant entities,
Economou, in coordination with Kandylidis, perpetrated a fraudulent scheme to (i) shuffle cash
from Ocean Rig to Economou’s financially distressed company, DryShips, to keep it afloat, (ii)
force Ocean Rig to incur exorbitant service fees that benefit Economou personally, and (iii)
manipulate corporate governance (including moving Ocean Rig’s domicile to the Cayman Islands)
in an effort to force an improper financial restructuring that will substantially impair the Term
Loan Debt, virtually wipe out any prospect of recovery for the holders of Ocean Rig’s unsecured
Notes (the “Noteholders”), and eliminate any recovery for Ocean Rig’s shareholders. As a result
of Economou and Kandylidis’ actions, between November 2014 and March 2017 the Lender
Plaintiffs and Noteholder Plaintiffs have been damaged by a diminution of the value of their Term
Loan Debt and Notes, respectively, and the Shareholder Plaintiffs have been damaged by the
elimination of the value of their Shares.

4, Ocean Rig, a NASDAQ-listed company providing services in the oil and gas
exploration sector, is controlled by Economou, the Company’s Chief Executive Officer and
Chairman of the Board, and employs various relatives of Economou, including his nephew
Kandylidis, the Company’s President and Chief Financial Officer. Economou also owns and/or
controls a host of related entities that provide services to Ocean Rig, such as TMS, or have had
other financial dealings with the Company, such as the Company’s former parent, DryShips.

5. Economou has built a fortune by collecting over-market management service fees
and other fees from his related companies and from other third-party companies related to the
shipping and oil tanker industry. To amass his personal fortune, Economou has often targeted U.S.
capital markets, and the New York market in particular, to raise funds for his businesses, and

shuffled money from one related entity to another, regardless of the financial consequences to the

S.A.26
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entities involved, thereby draining cash-positive companies so that cash-poor companies can still
pay their management and service fees to Economou.

6. Economou’s notorious business practices have not gone unnoticed: In April 2016,
Wells Fargo Securities released a report entitled the Wells Fargo Shipping Corporate Governance
Scorecard, which ranked 42 public shipping companies on various corporate governance metrics,
including the frequency and magnitude of related-party transactions, board composition, and
commercial management practices. In this report, DryShips received the worst corporate
governance ranking and ranked last among all companies surveyed. In a prominent industry
periodical, TradeWinds, an institutional investor was quoted in September 2015 as stating that
“Economou definitely represents what | think is the worst abuse of the [capital markets] system.”?

7. Ocean Rig is the latest target of Economou’s money-shuffling scheme and is now
suffering severe liquidity issues as a result. After raising $500 million in March 2014 in New
York’s capital markets through the Notes targeted at U.S. investors, in November 2014, Ocean
Rig loaned $120 million (the “Insider Loan™) to its then-parent company, DryShips, which
Economou controlled.? Six months later, after DryShips had publicly announced significant losses
for the first quarter of 2015 and had started selling its assets to obtain liquidity, Ocean Rig forgave

$40 million of the Insider Loan in exchange for approximately four million shares of Ocean Rig

! TradeWinds, “DryShips Shares Sink to New Low as Investors Flee”, dated Sep. 18, 2015.

2 Ocean Rig structured the loan through its wholly-owned subsidiary, Alley Finance Co. See Exchangeable
Promissory Note between DryShips Inc. and Alley Finance Co., dated Nov. 18, 2014. However, according to the
Group Organizational Chart submitted as an exhibit to Kandylidis” declaration in support of Ocean Rig’s Chapter 15
petition, Alley Finance Co. is merely a cash management entity. See In re Ocean Rig UDW Inc., et al., No. 17-
10736, ECF No. 5-1 at 2 (Bankr. S.D.N.Y. Mar. 27, 2017). Further, Ocean Rig stated in its own disclosures to the
Securities and Exchange Commission (“SEC”) that Ocean Rig, as opposed to a subsidiary, extended and later
forgave the Insider Loan. Ocean Rig Form 20-F, dated Mar. 31, 2016, at F-38. Finally, Economou himself
characterized the Insider Loan as a loan from Ocean Rig to DryShips, stating “[t]he loan from Ocean Rig to
Dryships is just a backstop in case Dryships need [sic] more time to execute on its various alternatives to refinance”
its debt. Ocean Rig Press Release, dated Oct. 20, 2014. Accordingly, this Complaint refers to the Insider Loan as
one between Ocean Rig and DryShips.

S.A.27
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stock then owned by DryShips (the “June Loan Forgiveness”).® Two months later, Ocean Rig
forgave the $80 million balance of the Insider Loan for an additional seventeen million shares of
Ocean Rig stock owned by DryShips (the “August Loan Forgiveness,”* and together with the June
Loan Forgiveness, collectively, the “Insider Loan Forgiveness”). At the same time that Ocean Rig
forgave the Insider Loan in exchange for Ocean Rig’s own stock (which is of questionable, if any,
value to Ocean Rig compared to the cash payments it forfeited), Ocean Rig suspended its quarterly
dividend, claiming that the weak offshore drilling market was having a negative effect on the
Company’s liquidity, and deferred delivery—along with certain portions of the pre-delivery
payments—of drillship Ocean Rig Santorini to the second quarter of 2017, presumably to preserve
liquidity.

8. In early 2016, Ocean Rig received termination notices from three of its customers,
namely ENI, TOTAL E&P Congo and Premier QOil Plc. in connection with contracts for Ocean
Rig Olympia, Ocean Rig Apollo, and Eirik Raude, respectively. To ring-fence his interests in the
event that Ocean Rig’s dwindling liquidity culminated in a restructuring or bankruptcy proceeding,
Economou, in coordination with Kandylidis, devised a scheme whereby DryShips exited Ocean
Rig, Economou received the proceeds of DryShips’ exit through Sifnos and secured a significantly
enhanced lucrative management services and consulting agreement through TMS, and Ocean Rig
would move its corporate domicile from the Marshall Islands to the Cayman Islands to secure the
use of favorable insolvency laws.

9. Against this background, and despite Ocean Rig’s own financial problems, in

March 2016 Economou continued his multi-step plan to strip Ocean Rig of still more cash in order

3 Amended and Restated Exchangeable Promissory Note between DryShips Inc., and Alley Finance Co., dated June
4, 2015.

4 Termination, Release, and Share Transfer Agreement between DryShips Inc., Alley Finance Co., and Ocean Rig
UDW, Inc., dated Aug. 13, 2015.

S.A.28
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to line his own pockets at the expense of creditors. First, he authorized Ocean Rig to execute an
atypically long, ten-year management services contract (the “TMS Management Agreement”)?
with TMS, an offshore services provider beneficially owned and controlled by Economou,
pursuant to which Ocean Rig paid TMS an upfront fee of $2 million and obligated itself for ten
years to pay monthly fees of $835,000.6 The contract also provided for an outrageous $150 million
penalty if Ocean Rig terminated the arrangement prior to the expiration of the ten-year term.

10. Meanwhile, DryShips was collapsing financially. In March 2016, DryShips missed
final balloon payments for three of its credit facilities and suspended principal payments for the
remaining credit facilities to preserve liquidity. Because the Indenture restricted transfers to
affiliates and prohibited Ocean Rig from buying its own equity from DryShips, by this time,
Economou had already authorized Ocean Rig to create an “unrestricted”’ wholly-owned
subsidiary, ORIG Investments, using $180 million of Ocean Rig’s cash to capitalize the subsidiary.
ORIG Investments was ostensibly created to pursue distressed asset opportunities. In reality,
Economou and Kandylidis conspired to use ORIG Investments to purchase DryShips’ remaining
shares of Ocean Rig stock for approximately $50 million. DryShips simultaneously transferred
the cash to Economou by repaying a loan it had received from Sifnos, another company controlled
by Economou. Neither the creation and funding of ORIG Investments nor the purchase of
DryShips’ shares of Ocean Rig stock provided Ocean Rig any value at all.

11. Finally, Ocean Rig purchased, through its subsidiary Agon, the deepwater drillship

Cerrado at a judicial auction in the Brazilian bankruptcy case of Schahin Oil and Gas Company

5> Agreement between Ocean Rig UDW, Inc. and TMS Offshore Services, Inc., dated March 31, 2016.

% In January 2017, the TMS Management Agreement was amended to, among other things, increase the monthly fee
from $835,000 per month to $1.29 million per month.

" Under the Indenture, the Company’s Board of Directors can designate subsidiaries as restricted or unrestricted
based on certain criteria. The Indenture prohibited restricted subsidiaries from taking certain actions that, arguably,
unrestricted subsidiaries could undertake, although even unrestricted subsidiaries could not accomplish indirectly,
on behalf of the Company, those actions that the Company was prohibited from doing directly.

6
S.A.29
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(“Schahin”) for $65 million. Though the asset was purchased at a discount, the costs of
maintaining and then reactivating the inactive drillship over the next three years are enormous and
have been estimated by some shipping brokers to be as high as $160 million. It was irresponsible
and incongruous for Ocean Rig to have bought a new drillship at a time when the market was so
soft, when Ocean Rig was forecasting that the market would remain soft for the foreseeable future,
when it already had multiple other drillships “cold-stacked” (or inactive) for lack of contract work
and, when, not surprisingly, not a single other company bid at the auction.

12. Upon information and belief, the real reason Ocean Rig used its cash to purchase
the Cerrado was because the bankrupt seller, Schahin, owed one of Economou’s puppet entities
management fees which the bankrupt Schahin could not pay without an infusion of cash. Thus,
upon information and belief, the purchase price for the Cerrado went from Economou-controlled
Ocean Rig to bankrupt Schahin to Economou’s management entity. Moreover, Ocean Rig’s
management agreement with TMS, executed less than a month prior to the Cerrado acquisition,
provided for a sale and purchase fee (“S&P Fee”) and merger and acquisition fee (“M&A Fee”)
that caused Ocean Rig to transfer substantial additional fees to Economou’s TMS in connection
with the Cerrado acquisition. Yet again, Ocean Rig’s cash took a circuitous route straight into
Economou’s pockets.

13. By now, having squandered a significant amount of its cash reserves, Ocean Rig
was running low on liquidity. In June 2016, Ocean Rig contacted restructuring advisors regarding
pre-filing strategic planning advice in relation to a potential restructuring of Ocean Rig and its
subsidiaries,® and on information and belief, retained Evercore at that time to serve as its financial

advisor in connection with such a restructuring. In August 2016, Economou, acting in his capacity

8 First Affidavit of Simon Jonathan Appel, dated Mar. 24, 2017, 1 5 (filed in connection with Ocean Rig’s and three
of its subsidiaries” Winding Up Petitions with the Grand Court of the Cayman Islands).

7
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as Ocean Rig’s Chief Executive Officer, announced that Ocean Rig was considering a possible
reorganization under the laws of the United States or another jurisdiction, and in February 2017,
Ocean Rig announced that it was contemplating a drastic restructuring that would wipe out
shareholders, virtually wipe out any recovery for Noteholders and drastically impair the Term
Loan Debt.

14.  True to plan, on or about March 23, 2017, Ocean Rig announced that it and four of
its subsidiaries had entered into a Restructuring Support Agreement (the “RSA”) with certain of
its senior secured lenders to restructure its debt through four interconnected schemes of
arrangement to be filed under Cayman Islands law. Thereafter, apparently in reliance on
shareholder consent rights it had obtained through the fraudulent purchase of DryShips’ shares of
Ocean Rig stock, Ocean Rig filed four winding up petitions in the Grand Court of the Cayman
Islands and sought, and obtained, the appointment of joint provisional liquidators to oversee
implementation of the schemes of arrangement.®

15. The provisions of the RSA are grossly lopsided, and shamelessly favor Economou’s
management team over the Noteholders and Ocean Rig’s current shareholders. If the schemes of
arrangement were to be approved by the Grand Court, senior secured creditors would receive cash,
new debt instruments and 89.7% of the restructured company’s equity, and — instead of distributing
the remaining 10.3% of the new equity to the Noteholders — Economou and his insider
management team would receive 9.5% of the new equity and control of Ocean Rig’s new Board
of Directors. Thus, pursuant to the RSA, the Noteholders, with claims senior to the interests of

management, would receive less than 1% of new equity. Moreover, in order to obtain the support

% Subsequently, on March 27, 2017, Ocean Rig and three of its subsidiaries filed petitions under Chapter 15 of the
United States Bankruptcy Code (the “Bankruptcy Code™) in the United States Bankruptcy Court for the Southern
District of New York, ostensibly to stay any actions that could be taken against its U.S. assets. See In re Ocean Rig
UDW Inc., et al., No. 17-10736 (Bankr. S.D.N.Y.).

S.A31
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of the senior lenders for this incredibly self-serving plan, the senior lenders would be paid upfront
consent fees totaling $33 million. The RSA is the culmination of Economou’s scheme to swindle
the Noteholders out of the value of their Notes while unabashedly lining his own pockets.

16. By transferring Ocean Rig’s cash and/or incurring far-reaching, above-market
obligations in favor of related parties at a time when Ocean Rig’s own financial circumstances
were precarious, Defendants perpetrated an intentionally fraudulent scheme on Ocean Rig’s
creditors and shareholders, including the Noteholder Plaintiffs, the Lender Plaintiffs and the
Shareholder Plaintiffs. Accordingly, Plaintiffs seek (i) a judgment against Defendants declaring
that the transfers made and obligation incurred as described in this Complaint were made with
actual intent to hinder, delay or defraud Ocean Rig’s creditors and setting aside the transfers and
obligations that were made and directing Plaintiff to attach and levy execution on the property so
transferred; and (ii) a judgment against Defendants declaring that the transfers made and
obligations incurred as described in this Complaint were made with intent presumed at law and
setting aside the transfers and obligations and directing Plaintiffs to attach and levy execution on
the property so conveyed.

PARTIES
Plaintiffs

17. Highland Floating Rate Opportunities Fund is a series of trust established under
Highland Funds I, a Delaware statutory trust, with its principal place of business in Dallas, Texas,
and is a beneficial owner and holder of the Notes and Term Loan Debt.

18. Highland Global Allocation Fund is a series of trust established under Highland

Funds Il, a Massachusetts statutory trust, with its principal place of business in Dallas, Texas, and

S.A.32
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is a beneficial owner and holder of the Notes and Term Loan Debt, as well as a shareholder of
Ocean Rig.

19. Highland Loan Master Fund, L.P. is a Cayman Islands limited partnership with its
principal place of business in Dallas, Texas, and is a beneficial owner and holder of the Notes and
Term Loan Debt.

20. Highland Opportunistic Credit Fund is a series of trust established under Highland
Funds I, a Delaware statutory trust, with its principal place of business in Dallas, Texas, and is a
beneficial owner and holder of the Notes and Term Loan Debt.

21. NexPoint Credit Strategies Fund is a Delaware statutory trust, with its principal
place of business in Dallas, Texas, and is a beneficial owner and holder of the Notes and Term
Loan Debt, as well as a shareholder of Ocean Rig.

Defendants

22. Ocean Rig UDW, Inc. — Defendant Ocean Rig is a NASDAQ-listed company
originally incorporated under the laws of the Republic of the Marshall Islands. The Company was
established by Economou’s DryShips for the purpose of acting as the holding company for
DryShips’ drilling segment. Defendant Economou is the Chief Executive Officer and Chairman
of the Board of Ocean Rig, while Defendant Kandylidis serves as its President and Chief Financial
Officer. Upon information and belief, in April 2016 Economou and Kandylidis caused the
Company to relocate its corporate domicile to the Cayman Islands, such that as of April 14, 2016
Ocean Rig became a Cayman Islands corporation with its principal office at Flagship Building,
Harbour Drive, Grand Cayman, Cayman Islands.

23. Ocean Rig Investments, Inc. — Defendant ORIG Investments is a Marshall Islands

corporation, with its registered agent (The Trust Company of the Marshall Islands, Inc.) located at

10
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Trust Company Complex, Ajeltake Road, Ajeltake Island, Majuro, Republic of the Marshall
Islands, MH 96960. Upon information and belief, ORIG Investments’ sole director is Dr. Adriano
Cefai (“Cefai”), a Maltese attorney providing nominee services to numerous companies owned
and controlled by Economou. In its capacity as a supposedly “unrestricted” wholly-owned
subsidiary of Ocean Rig, ORIG Investments was capitalized with $180 million of Ocean Rig’s
cash, and was used by Economou, in coordination with Kandylidis, to purchase all of DryShips’
remaining Ocean Rig shares for a sum of approximately $49.9 million. DryShips then transferred
$45 million of the proceeds of the sale to Sifnos, an entity controlled by Economou.

24, DryShips, Inc. — Defendant DryShips is a NASDAQ-listed company incorporated
in the Marshall Islands, with its registered agent (The Trust Company of the Marshall Islands, Inc.)
located at Trust Company Complex, Ajeltake Road, Ajeltake Island, Majuro, Republic of the
Marshall Islands, MH 96960, and its principal office at 109 Kifissias Avenue and Sina Street,
Marousi, Athens, Greece 15124. DryShips owns and operates cargo vessels around the world, and
is Ocean Rig’s former parent company. Defendant Economou founded Dryships and is its Chief
Executive Officer and Chairman of the Board, while Defendant Kandylidis serves as its President
and Chief Financial Officer. Furthermore, according to DryShips’ SEC filings, “Mr. Economou
has control over [DryShips’] actions.”*® Upon information and belief, Economou, in coordination
with Kandylidis, directed the extraction of liquidity from Ocean Rig to keep DryShips afloat during
a period of financial turmoil, and also used DryShips to funnel money from Ocean Rig to entities
beneficially owned and controlled by Economou.

25.  TMS Offshore Services, Ltd. — Defendant TMS is a Marshall Islands limited

company, with its registered agent (The Trust Company of the Marshall Islands, Inc.) located at

10 DryShips Form 20-F, dated Mar. 31, 2017, at 41.
11

S.A.34



17-10736-mg Doc 25-1 Filed 03/31/17 Entered 03/31/17 11:55:41 Exhibit A Pg

13 of 48
DRAFT DOCUMENT - PREPARED BY VENABLE LLP

Trust Company Complex, Ajeltake Road, Ajeltake Island, Majuro, Republic of the Marshall
Islands, MH 96960. According to Ocean Rig’s SEC filings and public statements, Defendant
Economou beneficially owns and controls TMS, a company whose sole nominee director is Cefai.
Upon information and belief, Economou, in coordination with Kandylidis, directed Ocean Rig to
enter into the ten-year TMS Management Agreement, pursuant to which Ocean Rig was obligated
to pay an upfront $2 million fee, an annual fee of approximately $10 million for services rendered,
and an exorbitant $150 million termination fee if Ocean Rig terminated the contract prior to the
expiration of its unusually long ten-year term.

26. Sifnos Shareholders, Inc. — Defendant Sifnos is a Marshall Islands corporation,
with its registered agent (The Trust Company of the Marshall Islands, Inc.) located at Trust
Company Complex, Ajeltake Road, Ajeltake Island, Majuro, Republic of the Marshall Islands,
MH 96960. According to DryShips’ SEC filings and public statements, Defendant Economou
beneficially owns and controls Sifnos. Upon information and belief, in April 2016 Economou, in
coordination with Kandylidis, directed DryShips to transfer to Sifnos $45 million of the
approximately $49.9 million in proceeds that DryShips received from its sale of its Ocean Rig
stock to ORIG Investments.

27.  Agon Shipping, Inc. — Defendant Agon is a Marshall Islands corporation, with its
registered agent (The Trust Company of the Marshall Islands, Inc.) located at Trust Company
Complex, Ajeltake Road, Ajeltake Island, Majuro, Republic of the Marshall Islands, MH 96960.
Agon is a wholly-owned subsidiary of Ocean Rig. According to public filings, Agon purchased
the Cerrado in a judicial auction sale from the Brazilian company Schahin Oil and Gas for $65

million.

12
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28.  George Economou — Upon information and belief, defendant Economou is a
citizen of Greece who maintains residences in New York City,* Athens, Greece, and Saint
Barthélemy. Economou is the Chief Executive Officer and Chairman of the Board of both Ocean
Rig and DryShips, and beneficially owns and controls numerous other entities that provide services
or financing to Ocean Rig and DryShips, including TMS and Sifnos, among others. Upon
information and belief, and as demonstrated by facts alleged in this Complaint, Economou
dominates and controls Ocean Rig, ORIG Investments, DryShips, TMS, and Sifnos, and in
coordination with his nephew, Kandylidis, directed such entities’ activities with respect to the
transactions alleged herein.

29.  Antonios Kandylidis — Upon information and belief, defendant Kandylidis is a
resident and citizen of Greece. Kandylidis is Economou’s nephew, and President and Chief
Financial Officer of both Ocean Rig and DryShips. Kandylidis executed the Indenture on behalf
of Ocean Rig, and in coordination with Economou, directed the actions of Ocean Rig, ORIG
Investments, DryShips, and possibly other entities with respect to the transactions alleged herein.

JURISDICTION AND VENUE

30. Venue in this Court is proper under CPLR 8 501, and this Court may exercise
jurisdiction over Ocean Rig because it agreed in the Indenture in writing, before this action was
commenced, to submit to such jurisdiction and venue by appointing its New York counsel as “its
agent to receive process or other legal summons for purposes of any such suit, action or proceeding

that may be instituted in any state or Federal court in the Borough of Manhattan in the City of New

11 Upon information and belief, Economou maintains two units in a condominium building located at 525 Park
Avenue, New York City, and is the mortgagor on a loan that was provided by Washington Mutual Bank, FA for the
purchase of such units.

13
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York.” (Indenture 8 12.06). Additionally, Ocean Rig submitted to jurisdiction and venue in this
Court in the Credit Agreement (Credit Agreement 8§ 10.08).

31. Venue in this Court is also proper under CPLR 8 503 because, upon information
and belief, Economou maintains a residence in New York County and therefore resides in New
York County. Alternatively, if Economou is found not to reside in New York County, venue is
proper under CPLR § 503 because none of the parties reside in New York state, and Plaintiff is
commencing this action in New York County.

32. The Court may exercise personal jurisdiction over all Defendants pursuant to CPLR
88 302(a)(1), (2) and (3), because Defendants transacted business within New York either directly
or through their agents or alter egos, committed tortious acts causing injury in New York either
directly or through their agents or alter egos, should reasonably have expected that their tortious
acts would have consequences in New York, and derive substantial revenue from international
commerce. The causes of action alleged herein arise from Defendants’ New York conduct, and
conduct directed by Defendants at investors in New York’s capital markets, including but not
limited to Plaintiffs.

Ocean Rig

33. Ocean Rig transacted business in New York by purposefully availing itself of New
York’s capital markets for its largescale capital-raising activities, and by entering into the
Indenture and the Credit Agreement, among other financing agreements. The Indenture provides
in relevant part that:

a. The Indenture and Notes are governed by New York law (Indenture § 12.06);
b. The New York office of Ocean Rig’s counsel is designated to receive notices in

connection with the Indenture and is designated as agent to receive service of

14
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process on behalf of Ocean Rig for any suit, action or proceeding filed in New York
(Indenture 88 12.01, 12.06); and
c. The Registrar and Paying Agent must maintain an office or agency in New York
where Notes may be presented for registration of transfer or exchange and for
payment (Indenture § 2.03).
Moreover, the Credit Agreement provides in relevant part that:
a. The Credit Agreement is governed by New York law (Credit Agreement § 10.08);
b. Ocean Rig submitted to jurisdiction and venue in this Court (Credit Agreement 8§
10.08); and
c. Payment under the Credit Agreement is to be made at the Payment Office in New
York (Credit Agreement § 4.06).
This action arises in connection with the Indenture, the Credit agreement, and Ocean Rig’s
NASDAQ-listed stock.

34.  Additionally, Ocean Rig has hindered, delayed, or defrauded Ocean Rig’s creditors,
and should reasonably have expected that its actions, as described herein, would have
consequences and cause injury in New York, given that Ocean Rig targets New York’s capital
markets and New York-based institutions to raise funds, the Indenture and Credit Agreement are
governed by New York law and provide for payment in New York, the Notes are traded in New
York’s capital market, and Ocean Rig’s shares are traded on NASDAQ in New York. Indeed,
Ocean Rig employs an investor relations firm in New York to issue its press releases and to field
inquiries from investors, and the Noteholder Plaintiffs purchased a substantial portion of their

Notes through trading desks located in New York and maintain their Notes with a custodian located

15
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in New York. Finally, Ocean Rig provides services to international energy companies in various
jurisdictions around the world, and derives substantial revenue from international commerce.
DryShips, ORIG Investments, and Sifnos

35. DryShips, ORIG Investments, and Sifnos transacted business in New York by
purposefully availing themselves of the privileges and protections of New York law in connection
with, among other activities, the April 5, 2016 stock purchase agreement between DryShips and
ORIG Investments (the “ORIG Investments SPA”), and the April 5, 2016 Amended and Restated
Secured Revolving Facility Agreement between DryShips and Sifnos (the “Amended Sifnos
Agreement”), which amended a previously existing credit facility between DryShips and Sifnos
that was first executed in October 2015. The ORIG Investments SPA, which facilitated the
fraudulent transfer of approximately $50 million from Ocean Rig, through ORIG Investments, to
DryShips was consummated in New York, reflects that consideration was exchanged in New York,
and is governed by New York law. Moreover, in the ORIG Investments SPA the parties submitted
to the jurisdiction of New York courts with respect to disputes arising in connection with the
agreement, and DryShips and ORIG Investments were both represented by the same New York
law firm in connection with the agreement.

36. Similarly, the Amended Sifnos Agreement, which was executed concurrently with
the ORIG Investments SPA and facilitated the fraudulent transfer of $45 million of the proceeds
of the ORIG Investments SPA from DyShips to Sifnos, was governed by New York law,
contemplated that any lawsuits filed in connection with the agreement would be filed in New York,
involved securities accounts in New York, and mandated that at least $45 million of the proceeds
of the ORIG Investments SPA must be transferred by DryShips to Sifnos within three business

days of the execution of the ORIG Investments SPA and Amended Sifnos Agreement.

16
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37. Moreover, Ocean Rig’s and DryShips’ Insider Loan and Insider Loan Forgiveness
agreements were executed in New York, governed by New York law, and the parties submitted to
the jurisdiction of New York courts with respect to any disputes arising in connection with those
agreements.

38. Plaintiffs have suffered and will continue to suffer damages, including a diminution
of the value of their Term Loan Debt, Notes and Shares due to the fraudulent transfers facilitated
by the ORIG Investments SPA, the Amended Sifnos Agreement, and the Insider Loan Forgiveness,
and therefore Plaintiffs seek to have those agreements and transfers set aside.

39.  Additionally, DryShips, ORIG Investments, and Sifnos have hindered, delayed, or
defrauded Ocean Rig’s creditors, and should reasonably have expected that their fraudulent
conveyances would have consequences and cause injury in New York, given that Economou, in
coordination with Kandylidis, directed the other Defendants’ actions, and Economou and
Kandylidis specifically targeted New York’s capital markets and New York-based institutions to
raise funds for their entities, including Ocean Rig and DryShips. Economou and Kandylidis, and
therefore DryShips, ORIG Investments, and Sifnos, knew or reasonably should have known that
the Indenture and Credit Agreement are governed by New York law and provide for payment in
New York, that the Notes are traded in New York’s capital market, and that Ocean Rig’s shares
are traded on NASDAQ in New York. Furthermore, to the extent DryShips, ORIG Investments,
and Sifnos generate revenues, they do so from international commerce.

TMS

40. TMS has hindered, delayed, or defrauded Ocean Rig’s creditors, and should

reasonably have expected that its actual and constructive fraudulent conveyances would have

consequences and cause injury in New York, given that Economou, in coordination with

17
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Kandylidis, directed Ocean Rig’s and TMS’ actions in connection with the TMS Management
Agreement, and Economou and Kandylidis specifically targeted New York’s capital markets and
New York-based institutions to raise funds for their entities, including Ocean Rig. Economou and
Kandylidis, and therefore TMS, knew or reasonably should have known that the Indenture and
Credit Agreement are governed by New York law and provide for payment in New York, that the
Notes are traded in New York’s capital market, that Ocean Rig’s shares are traded on NASDAQ
in New York, and that the TMS Management Agreement would cause injury in New York,
including a diminution of the value of the Term Loan Debt, Notes and Shares. Furthermore, TMS
provides services in connection with international commerce, and generates substantial revenue
from international commerce.
Agon

41.  Agon has hindered, delayed, or defrauded Ocean Rig’s creditors, and should
reasonably have expected that its fraudulent conveyance would have consequences and cause
injury in New York, given that Economou, in coordination with Kandylidis, directed Ocean Rig’s
and its wholly-owned subsidiary, Agon’s actions in connection with the purchase of the Cerrado,
and Economou and Kandylidis specifically targeted New York’s capital markets and New York-
based institutions to raise funds for their entities, including Ocean Rig. Economou and Kandylidis,
and therefore Agon, knew or reasonably should have known that the Indenture and Credit
Agreement are governed by New York law and provide for payment in New York, that Ocean
Rig’s shares are traded on NASDAQ in New York, and that the purchase of the Cerrado would
cause injury in New York, including a diminution of the value of the Term Loan Debt, Notes, and
Shares. Furthermore, Agon is engaged in international commerce, and to the extent it generates

any revenues, they would derive from international commerce.

18
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Economou

42. Economou is the Chief Executive Officer and Chairman of the Board of both Ocean
Rig and DryShips, and in coordination with Kandylidis, directs these companies and their wholly-
owned subsidiaries’ actions. Both companies have a small number of executives and board
members, some of whom overlap, many of whom lack independence and/or are relatives of
Economou, and upon information and belief, Economou directs and controls their conduct.
Furthermore, Economou beneficially owns and controls numerous other entities that provide
services or financing to Ocean Rig and DryShips.

43. For instance, Economou beneficially owns and controls TMS, a company whose
sole nominee director is Cefai. Upon information and belief, Cefai also serves as sole director of
ORIG Investments, and sole director, principal executive, financial and accounting officer, and
secretary of Ocean Rig Management, Inc. (“ORIG Management”), another wholly-owned
subsidiary of Ocean Rig. Accordingly, Cefai represents both Ocean Rig wholly-owned
subsidiaries, as well as other companies beneficially owned and controlled by Economou, allowing
Economou to be on both sides of his entities’ transactions. Moreover, Cefai is listed as a director
or officer of numerous unrelated entities, further suggesting that he is merely a nominee and has
no actual role in directing Economou’s entities” conduct, except to act as Economou sees fit.

44, Economou also controls Sifnos, an entity through which he has provided financing
to DryShips, and through which he has also extracted cash from Ocean Rig, through ORIG
Investments and DryShips.

45. Upon information and belief, no one other than Economou was in a position to
direct and orchestrate Ocean Rig’s, ORIG Investments’, DryShips’, TMS’, Sifnos’, and Agon’s

fraudulent conveyances. Economou, through these entities, transacted business in New York by

19
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directing these entities’ financing efforts towards New York, causing them to execute agreements
in New York, including the Indenture, Credit Agreement, ORIG Investments SPA, Amended
Sifnos Agreement, Insider Loan, and Insider Loan Forgiveness, all of which are governed by New
York law and provide for payment, or the exchange of consideration, or the holding of collateral
in New York.

46. Furthermore, Economou and Kandylidis invited Plaintiffs’ representatives to meet
in New York City, and Economou met with them in New York on at least one occasion (on January
31, 2017) to discuss a proposed restructuring of Ocean Rig’s debt, made necessary, upon
information and belief, by Economou’s siphoning of Ocean Rig’s liquidity for his own benefit.1?

47. Additionally, upon information and belief, Economou hindered, delayed, or
defrauded Ocean Rig’s creditors to benefit himself and/or to prop up DryShips, and should
reasonably have expected that his actual and constructive fraudulent conveyances would have
consequences in New York, given that Economou and Kandylidis targeted New York’s capital
markets and New York-based institutions to raise funds for their entities, including Ocean Rig.
Economou knew or reasonably should have known that the Indenture and Credit Agreement are
governed by New York law and provide for payment in New York, that Ocean Rig’s shares are
traded on NASDAQ in New York, and that his fraudulent conveyances would cause injury in New
York, including a diminution of the value of the Term Loan Debt, Notes, and Shares. Furthermore,
Economou, through his entities, provides services in connection with international commerce, and

generates substantial revenue from international commerce.

12 The meeting took place at the New York City office of Plaintiffs’ manager, Highland Capital Management, L.P.
(“Highland”). Professionals responsible for managing Plaintiffs’ investment activities are able to use Highland’s
New York office to transact their business and did so in connection with the Notes, Credit Agreement, and Shares by
hosting the January 31, 2017 meeting, in addition to the July 7, 2016 meeting described below.

20
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48. Finally, upon information and belief, and as demonstrated by facts alleged in this
Complaint, Economou dominates and controls Ocean Rig, ORIG Investments, DryShips, TMS,
Sifnos, and Agon, ignores their corporate separateness, and uses each entity to prop up the other,
or to enrich himself, all to the detriment of Ocean Rig’s creditors and shareholders. Accordingly,
Economou is subject to jurisdiction in this Court as an alter ego of the above-mentioned entities.

Kandylidis

49. Kandylidis is Economou’s nephew, and President and Chief Financial Officer of
both Ocean Rig and DryShips. Kandylidis executed the Indenture on behalf of Ocean Rig, and
coordinated with Economou to facilitate Ocean Rig’s, ORIG Investments’, DryShips’, and
possibly other entities’ activities with respect to the transactions alleged herein. Kandylidis,
through Ocean Rig, DryShips, and others, transacted business in New York by directing those
entities’ financing efforts towards New York, and by causing Ocean Rig and DryShips, and other
entities, to execute agreements in New York, including the Indenture, Credit Agreement, ORIG
Investments SPA, Amended Sifnos Agreement, Insider Loan, and Insider Loan Forgiveness, all of
which are governed by New York law and provide for payment, or the exchange of consideration,
or the holding of collateral in New York.

50. Furthermore, Economou and Kandylidis invited Plaintiffs’ representatives to New
York City, and Kandylidis met with them on July 7, 2016 and January 31, 2017 to discuss Ocean
Rig’s proposed restructuring of Ocean Rig’s debt, made necessary, upon information and belief,
by Economou’s coordination with Kandylidis to wrongfully deprive Ocean Rig of its liquidity.

51. Additionally, upon information and belief, Kandylidis, in coordination with and at
the direction of Economou, hindered, delayed, or defrauded Ocean Rig’s creditors, and should

reasonably have expected that his actual and constructive fraudulent conveyances would have
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consequences in New York, given that Economou and Kandylidis target New York’s capital
markets and New York-based institutions to raise funds for their entities, including Ocean Rig.
Kandylidis knew or reasonably should have known that the Indenture and Credit Agreement are
governed by New York law and provide for payment in New York, that Ocean Rig’s shares are
traded on NASDAQ in New York, and that his fraudulent conveyances would cause injury in New
York, including a diminution of the value of the Term Loan Debt, Notes and Shares. Furthermore,
Kandylidis, through Ocean Rig and Dryships, among others, provides services in connection with
international commerce, and generates substantial revenue from international commerce.
FACTS

The Economou Family of Entities

52. Upon information and belief, Economou owns and/or controls, personally and
through his family members, including Kandylidis, several service companies whose revenue
streams are dependent on providing management, financial, consulting and other services to ocean
vessel and oil rig companies that are also owned or controlled by Economou. In his capacity as
Chief Executive Officer and Chairman of the Board of Directors of DryShips and Ocean Rig,
Economou controls DryShips and Ocean Rig and all of Ocean Rig’s wholly-owned subsidiaries.
Additional related entities include:

a. TMS, which has provided management and other services to DryShips and is
currently providing management, financing, legal, technical, operational and

related services to Ocean Rig;*®

13 See Ocean Rig Press Release, Feb. 6, 2017 (“As of January 2017, TMS Offshore, a company controlled by our
Chairman and Chief Executive Officer, will provide additional services to the Company . . .”) (emphasis added)

22
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b. Cardiff Drilling, Inc., which has provided consulting services for chartering and
sales and purchase transactions for Ocean Rig;*
c. Vivid Finance Ltd, which has provided consulting services on financing matters for
Ocean Rig and its subsidiaries.*®
d. Azara Services S.A. and Bassett Holdings, which have provided consulting,
finance and management services to DryShips and Ocean Rig;*® and
e. Sifnos, which has provided loans to DryShips, the most recent of which closed in
December 2016 and earned Sifnos $4 million in financing fees.'’
53.  While Economou controls the business decisions of his related entities, he relies on
a handful of friends and family members to carry out his directives, and they do so in such an
interrelated manner, that often one person, sitting as an officer of two different companies,
negotiates and executes management and financial agreements on behalf of both entities, despite
the clear conflict of interest. For instance, Economou’s nephew, Kandylidis, is currently the
President and Chief Financial Officer of Ocean Rig and is also the President and Chief Financial
Officer of DryShips. At the time Ocean Rig loaned $120 million to DryShips and then decided to
forgive the loan in total, Kandylidis served as Executive Vice President of both DryShips and
Ocean Rig.
54.  Cefai is another Economou representative who appears on both sides of the
negotiating table for Economou entities. On April 5, 2016, Cefai executed the ORIG Investments

SPA on behalf of ORIG Investment pursuant to which ORIG Investments acquired DryShips’

14 Ocean Rig Form 20-F, Mar. 31, 2016, at 60.

151d. at 61.

16 1d. at 57.

17 See DryShips, Inc. Form 13D, dated Nov. 18, 2016, at note 2. (“On September 13 2016, the Issuer issued
3,500,000 shares of Series D Preferred Stock . . . to Sifnos Shareholders’ Inc. (“Sifnos”), a company controlled by
Mr. Economou.”)
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shares of Ocean Rig stock. A few days earlier, however, Cefai had executed a management
agreement on behalf of TMS with ORIG Investment’s parent, Ocean Rig, which obligated Ocean
Rig to pay enormous service fees for 10 years and exposed it to a potential early termination
penalty of $150 million.

55. Moreover, on the same day that Cefai executed the ORIG Investments SPA on
behalf of ORIG Investments, DryShips and Sifnos executed the Amended Sifnos Agreement by
which DryShips transferred $45.0 million of DryShips’ proceeds from the ORIG Investments SPA
to Sifnos, another entity controlled by Economou.!®

56. The incestuous relationship among Economou, his business entities and the officers
and directors that help Economou carry out the decisions he makes on behalf of those entities
enables Economou to manipulate cash among his companies to ensure that he continues generating
and collecting fees (both service and financing) from his enterprises. In 2015 alone, Economou
received over $66 million in related-party fees from DryShips (including stock-based
compensation to Economou).*®

57. This movement of cash seems like a harmless shell game until the sleight of hand
stops and creditors of the cash contributing companies find there’s no cash left to pay them. This
is exactly what happened to Ocean Rig’s creditors between November 2014 and March 2017.

Using Ocean Rig’s Liquidity to Resurrect DryShips

58. In 2014, DryShips stock price tumbled more than 60% as the dry bulk shipping
industry slowed and shipping rates dropped. Facing debt maturities at the end of the year, the
company was forced to raise $333 million in a public offering and to execute credit facilities of up

to $370 million with ABN AMRO and Nordea Bank. Then, in November 2014, Economou’s

18 DryShips Form 20-F, dated Mar. 31, 2017, at 43 (stating that Sifnos is “an entity controlled by . . . Economou™).
19 DryShips Form 20-F, dated Apr. 27, 2016.
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Ocean Rig made its Insider Loan to DryShips for the purpose of refinancing DryShips’ 5%
Convertible notes maturing on Dec. 1, 2014.%° At the time, Ocean Rig had adequate cash flow. It
had announced third quarter net income of $104 million and had declared its third consecutive
quarterly cash dividend.

59. In February 2015, with the continued drop in oil prices, Economou announced that
market conditions were challenging for the offshore drilling industry, but that Ocean Rig was well
positioned to weather the storm.?

60. Meanwhile, DryShips continued to suffer financial problems, having announced a
net loss of $59 million in the first quarter of 2015. Economou embarked on a multi-step plan to
provide additional liquidity to the company. On May 21, 2015, Ocean Rig announced that it would
forgive $40 million of the Insider Loan in exchange, not for cash, but for 4,444,444 shares of
Ocean Rig’s own stock at a price of $9.00 per share. 2> Immediately prior to the announcement,
Ocean Rig’s stock was trading at $8.35 per share.?® Less than two weeks later, on June 2, 2015,
Ocean Rig announced an offering of its common stock pursuant to which Economou would
purchase up to 5% of common shares. Despite Ocean Rig’s stock closing at $8.09 on the preceding
trading day, the Prospectus Supplement filed with the SEC on June 3, 2015 indicated a Public
Offering Price of $7.00 per share. On June 4, 2015, the day on which Ocean Rig executed the
June Loan Forgiveness, Ocean Rig stock closed at $6.95. In sum, Ocean Rig effectively purchased
its own shares from DryShips (which benefited Economou’s interest in that company) at a
premium of over 28 percent to the price it was simultaneously selling shares to Economou and

others in the market. These transactions came only a month after Economou disclosed that Ocean

20 Ocean Rig Press Release, dated Oct. 20, 2014.
21 Ocean Rig Press Release, dated Feb. 25, 2015.
22 Ocean Rig Press Release, dated May 21, 2015.
23 |ast reported price on May 20, 2015 per Bloomberg. All stock pricing quoted hereafter is based on Bloomberg.
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Rig was deferring construction and instalment payments by pushing out the delivery dates of the
new-builds Crete and Amorgos for two years. Economou stated, “The market remains challenging
with limited visibility of new contracts and is likely to remain through the near term.”?*

61. Next, Economou used one of his other entities to purchase ten tankers from
DryShips and, later, 17 dry bulk ships, for $373 million, including their existing employment
agreements and the assumption of $236.7 million of debt.?> At the time, Economou stated that he
thought he would lose money on the dry bulk transaction but that “l had to do it . . . because one
thing that has kept us in business is that we have repaid all our obligations to the banks on time,
all the time.”?® This statement highlights Economou’s business method of using one company to
keep another afloat, regardless of the consequences.

62. Despite having injected cash from other related entities into DryShips, in 2015, the
company continued to suffer liquidity problems. On July 30, 2015, Ocean Rig announced that it
would forgive the remaining $80 million outstanding balance of the Insider Loan in exchange for
17,777,778 shares of Ocean Rig’s own stock at a price of $4.50 per share. Ocean Rig’s stock
traded at $4.40 per share the day prior, evidencing that Ocean Rig once again agreed to purchase
its own shares at a premium. In the meantime, between July 30, 2016 (when Ocean Rig announced
the August Loan Forgiveness) and August 13, 2016 (when the August Loan Forgiveness took
place), Ocean Rig’s stock price continued to collapse, reaching $3.47 on the day of the August
Loan Forgiveness. Nevertheless, Ocean Rig proceeded with the exchange of the $80 million loan
balance at the agreed upon price of $4.50 per share, meaning it paid a premium of approximately

30%.

24 Ocean Rig Press Release, dated May 11, 2015.
ZDryShips Press Release, dated Sep. 10, 2015.
% Tradewinds, “George Economou in league of his own”, dated Nov. 5, 2015.
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63. By this time, however, Ocean Rig was beginning to suffer its own liquidity crisis.
On the same day it announced it would forgive DryShips debt and forfeit the cash payments it
would otherwise receive, Ocean Rig also announced that it was suspending its quarterly dividends
until the offshore drilling market conditions improved.?” A month later, Ocean Rig deferred
construction and instalment payments by pushing out the delivery dates of the new-build Santorini
until the second quarter of 2017, presumably to preserve valuable liquidity in the short term.?® The
market did not improve and less than three months later, on October 21, 2015, Moody’s
downgraded the Notes from Caal to Caa3, already well below Investment Grade according to the
Indenture. Moody’s attributed the deteriorating offshore drilling market and its effect on Ocean
Rig’s liquidity profile for the rating downgrade.?®

64. The Insider Loan Forgiveness, as well as Economou’s ship-buying spree, enhanced
DryShips’ liquidity but left Ocean Rig with significantly less cash at a time when Economou and
the Company knew the offshore drilling market was deteriorating and that liquidity would be tight.

Positioning Ocean Rig for a Restructuring

65. In December 2015, Ocean Rig announced the purchase of $268.1 million of the
Notes and $156.3 million of the 6.5% Senior Secured Notes due 2017.3° As these purchases took
place at a discount, Moody’s considered those transactions to be distressed exchanges and, as a
result, it downgraded the Notes from Caa3 to Ca, while also downgrading Ocean Rig’s corporate

family debt from Caal to Caa2.>!

27 Ocean Rig Press Release, date Jul. 30, 2015
28 Ocean Rig Press Release, dated Dec. 7, 2015.
2% Moody’s Rating Action, dated Oct. 21, 2015.
30 Ocean Rig Press Release, dated Dec. 7, 2015.
31 Moody’s Rating Action, dated Dec. 14, 2015.
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66.  On February 15, 2016, Economou announced that “The prospects for the [offshore
drilling] industry remain bleak and we currently see limited prospects of a recovery before 2018
at the earliest.”® In early 2016, with the dramatic fall in crude oil prices, three of Ocean Rig’s oil
supplying customers terminated their long-term contracts, (for the Olympia, the Apollo and the
Eirik Raude). On March 8, 2016, in a press release, Economou stated that the contract terminations
are a “reminder of the industry’s challenging times” and “prospects for the industry remain
bleak.”®* On the same day, Ocean Rig announced that it sustained net losses in the fourth quarter
of 2015 aggregating $174.4 million.

67. Nonetheless, despite its own severe liquidity problems and market concerns, on
March 9, 2016, Ocean Rig announced that it had established an unrestricted subsidiary, ORIG
Investment, and had capitalized it with $180 million of Ocean Rig’s cash which for the stated
purpose of possible distressed asset acquisitions.3* Economou and his friendly Ocean Rig board
thus managed to siphon off more cash from Ocean Rig’s coffers at a time when Economou had
made public statements expressing serious concern for the prospects of the offshore drilling
industry for at least the next two years.

68. Thereafter, three important events happened in quick succession:

a. On March 31, 2016 Ocean Rig signed the two-page, ten-year TMS
Management Agreement with TMS, one of Economou’s fee generating
management and service companies, that is effective nunc pro tunc to January 1,
2016, and gives TMS complete management and operational control over Ocean

Rig. The terms of the TMS Management Agreement are vastly over-market,

32 Ocean Rig Press Release, dated Feb. 15, 2016.
33 Ocean Rig Press Release, dated Mar. 8, 2016.
34 Seeking Alpha, “Ocean Rig buys out DryShips' remaining 40% stake in the company”, dated Apr. 6, 2016.
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requiring Ocean Rig to pay a $2 million upfront fee and at least $835,000 a month
(over $10 million annually), for the very long life of the agreement, and a $150
million early termination fee. The TMS Management Agreement has since been
amended to include even more onerous terms, increasing the monthly fee that
Ocean Rig must pay to $1,291,667 a month and increasing the financing transaction
fees from 20 bps to 50 bps. Even compared to Ocean Rig’s prior management
agreements with Economou-controlled entities, the TMS Management Agreement
is extreme. Aggregate annual, performance and upfront fees under the TMS
Management Agreement are approximately $3 million more than the same fees
under the prior agreements with Basset Holdings and Azara Services, both
Economou-controlled companies. Each of these prior agreements had a term of
five years and only Azara Services charged an early termination fee equal to $10
million. The TMS Management Agreement locks Ocean Rig into a ten-year
relationship with an early termination fee of $150 million. In this way, Economou
has tried to guarantee that he will receive a substantial revenue stream for years to
come, even though there is less management and service work to perform under
current market conditions.

b. On April 5, 2016 ORIG Investments (which Ocean Rig claimed was an
“Unrestricted Subsidiary” at the time, but which, in recent SEC Form 20-F filings,
it characterizes as both “Restricted” and “Unrestricted”) agreed to buy all of
DryShips’ shares of Ocean Rig stock for a cash purchase price of approximately
$49.9 million. After the transaction, DryShips no longer owned any shares of

Ocean Rig stock, Ocean Rig no longer had $49.9 million in cash, and DryShips
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used $45 million of the proceeds of the transaction to repay the outstanding
indebtedness it owed to Economou’s Sifnos.
C. On April 14, 2016 Ocean Rig announced it would change its domicile from
the Marshall Islands (where companies are prohibited from voting their own
treasury stock) to the Cayman Islands (where shares of a parent held by a subsidiary
are entitled to vote and be counted in determining the total number of outstanding
shares). This corporate move gave Economou and Kandylidis virtually complete
control over the Company’s destiny, as they now controlled over 46.6% of the
Company’s stock (approximately 5% held by Economou, 1.2% by Kandylidis, and
40.4% held by ORIG Investments). To execute the domicile change, in accordance
with Cayman Islands law, an Ocean Rig director was required to file an affidavit
attesting, among other things, that the Company “is able to pay its debts as they fall
due.” By April 14, 2016, when the affidavit was filed, Economou and Ocean Rig’s
other directors knew that three of the Company’s contracts, including the Apollo
contract, had been terminated and that it was facing an upcoming payment to certain
lenders of more than $145 million as a result of the Apollo contract termination.
Indeed, upon information and belief, at the time the affidavit was filed, Ocean Rig
was negotiating with its lenders to reduce its upcoming $145 million payment,
presumably, on the basis that Ocean Rig was unable to make such a payment.
Accordingly, the veracity of the director affidavit highly questionable.
69. By taking these steps, Economou and his minions had managed to: (i) channel
money away from Ocean Rig’s creditors, through DryShips and into Sifnos/Economou’s hands, at

a time when Economou (and therefore the entities he controlled) knew that Ocean Rig was
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undercapitalized and expecting to suffer more financial distress; (ii) acquire DryShips’ 40.4%
voting rights in Ocean Rig, thereby protecting DryShips from the dilutive effect of a potential
restructuring plan; (iii) change domicile so that they could use the newly acquired voting power to
potentially file for bankruptcy; and (iv) obligate Ocean Rig to an unheard of ten-year management
agreement with above-market fees payable, ensuring that Economou himself would be guaranteed
a healthy revenue stream.

The Purchase of the Cerrado

70. To add insult to injury, on or about April 25, 2016, Agon, a wholly-owned
subsidiary of Ocean Rig, purchased the drillship Cerrado in a judicial auction sale from Schahin
Oil and Gas, a Brazilian entity that had filed bankruptcy proceedings a year earlier. Agon was the
only bidder at the auction and purchased the drillship for $65 million.

71. Upon information and belief, the purchase price was funded by Ocean Rig using
cash on hand.

72.  Though the purchase price was at a discount, the estimated layup and reactivation
costs for the next three years are estimated to range between $130 and $160 million, so that by the
time there is a need for the drillship, it will already be ten years old and Ocean Rig will likely have
invested over $220 million into it.®

73. It is both incredible and incongruous that, out of all the drillship companies in the
industry, only Ocean Rig bid on the Cerrado and did so at a time when Ocean Rig had lost three
long-term contracts, was in the process of cold stacking three drillships, and knew the market was
not going to get any better for at least two years. * Clearly, there was no need for the Cerrado in

Ocean Rig’s fleet.

% Tradewinds, “Ocean Rig faces years of costly layup for new purchase”, dated April 28, 2016.
36 Ocean Rig Press Release, dated Mar. 8, 2016.
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74, Rather, the apparent purpose for bidding on the Cerrado was for Economou to
funnel cash from Ocean Rig to the bankrupt Schahin. One of Economou’s entities provided
management services to Schahin, and, upon information and belief, Schahin owed Economou
unpaid management fees. The purchase of the Cerrado in Schahin’s bankruptcy case enabled
Economou to pay himself with Ocean Rig’s money.

Economou’s and Kandylidis’ Dilatory Tactics in Furtherance of the Scheme

75. In the second half of 2016 and into the first quarter of 2017, Economou and
Kandylidis began inviting Ocean Rig’s creditors to meet in New York City to negotiate a possible
restructuring. On July 7, 2016 Kandylidis met with Plaintiffs’ representatives at Plaintiffs’
manager’s New York office to discuss Ocean Rig’s deteriorating financial condition. On January
31, 2017, Economou and Kandylidis met with Plaintiffs’ representatives at their New York office
again, this time disclosing that Ocean Rig was envisioning a drastic restructuring scenario where
the existing equity would be extinguished, the majority of the new equity would go to the term
loan bank lenders and to management, while the Noteholders would share in the remaining
smidgeon of equity. They also made public statements that Ocean Rig might be headed for
bankruptcy. In light of the threat an imminent restructuring and/or bankruptcy filing, and a conflict
of interest that prevented DBTCA from continuing as Trustee, by notice to DBTCA dated February
28, 2017, the Noteholder Plaintiffs exercised their right as Majority Holders to remove DBTCA
as Trustee and appoint a successor Trustee pursuant to Section 7.08(b) of the Indenture.

76. Ocean Rig, however, engaged in a number of dilatory tactics designed to thwart the
Noteholder Plaintiffs’ exercise of their rights and to prevent the successor Trustee from taking its

post.
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77. First, Ocean Rig failed to provide DBTCA with an officer’s certificate to determine
whether the Noteholder Plaintiffs were in fact the Majority Holders, despite multiple requests from
DBTCA.?" As of March 15, 2017 — more than two weeks after the Noteholder Plaintiffs removed
DBTCA as Trustee — Ocean Rig’s counsel claimed that Ocean Rig was still waiting on unspecified
additional information from an unspecified source before it could issue the requested officer’s
certificate.

78. It is noteworthy that Ocean Rig, through its wholly-owned subsidiary Alley Finance
Co.,*® had already purchased some of the Notes but had never retired them, and so it would have
had to disclose which entity held those Notes and in what amount in order to provide the necessary
officer’s certificate. Rather than divulge that information, and in an effort to frustrate the
Noteholder Plaintiffs’ attempt to exercise their rights and remedies under the Indenture, Ocean Rig
delayed providing the information it was obligated to provide.

79. Finally, weeks after DBTCA first requested the officer’s certificate, Ocean Rig
(without informing Noteholder Plaintiffs or DBTCA) decided to cancel certain of the Notes then
held by its subsidiary in an effort to circumvent its obligation to provide an officer’s certificate.
On March 21, 2017, DBTCA informed the Noteholder Plaintiffs that Ocean Rig had begun the
Note cancellation process and, according to Ocean Rig’s SEC Form 20-F filing, the cancellation
was completed “[e]ffective March 21, 2017.”*° Given the expediency with which the Notes were
first transferred or dividended from the purchasing subsidiary to Ocean Rig, and then canceled,*

upon information and belief, Ocean Rig failed to observe the proper corporate formalities for

37 While DBTCA'’s insistence that it needed an officer’s certificate before it could recognize its removal as Trustee is
contradicted by the express terms of the Indenture, DBTCA would not step down without receipt of such certificate.
38 See supra note 2.

39 Ocean Rig Form 20-F, dated March 22, 2017 at 29.

40 Section 2.11 of the Indenture provides that the “Issuer at any time may deliver Notes to the Registrar for
cancelation.” However, the Issuer must hold the Notes before it can cancel them.
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cancellation. Instead, at the behest of Economou, and without board approval, Ocean Rig simply
canceled the Notes.

80. Ocean Rig gave no explanation for the cancellation. The cancelation of the Notes
is yet another example of Economou’s documented pattern of manipulating and disregarding the
corporate form of various related entities for his own benefit and to the detriment of those entities’
shareholders and creditors.

81. Second, Ocean Rig attempted to delay the appointment of a successor Trustee by
alleging that the successor, Wilmington Trust N.A. (“Wilmington”), had an unspecified conflict
of interest that would prevent it from serving as Trustee. Ocean Rig’s contention, however, lacks
any foundation. Wilmington’s counsel refuted this contention, confirming to DBTCA in writing
that Wilmington did not face any conflicts in serving as successor Trustee under the Indenture.

82. In a final attempt to block Wilmington from succeeding as Trustee, Ocean Rig also
refused to timely provide Wilmington with the requisite know-your-customer (“KYC”)
information that Wilmington requested. Upon information and belief, as a counterparty to the
Indenture, Wilmington’s receipt of Ocean Rig’s KYC information is critical to allowing
Wilmington to verify compliance with anti-money laundering and anti-terrorism laws.

83. Upon information and belief, Ocean Rig’s refusal to recognize the Noteholder
Plaintiffs” removal of DBTCA and to facilitate Wilmington’s succession as Trustee constituted an
improper tactic by Ocean Rig to “buy time” so that it could complete its drastic restructuring plan
without having to negotiate with, or answer to, the Noteholders.

The Winding Up Petitions and Schemes of Arrangement

84. Having threatened that a drastic restructuring was on the horizon, on March 23,

2017 Economou made good on his threats. Apparently relying on the shareholder consent rights
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it fraudulently obtained when it purchased DryShips’ shares of Ocean Rig stock, on March 23rd,
Ocean Rig announced that it had executed a Restructuring Support Agreement with its senior
lenders that provided for interconnected schemes of arrangement for Ocean Rig and four of its
subsidiaries. As required by the RSA, Ocean Rig and four subsidiaries commenced winding up
proceedings in the Cayman Islands and on March 24™, joint provisional liquidators were appointed
by the Grand Court to oversee implementation of the schemes of arrangement.

85. The provisions of the RSA and the schemes of arrangement represent the
culmination, and most egregious part, of Economou’s self-serving, more than two-year plot to
defraud the Noteholders (and current shareholders). If the schemes of arrangement were to be
approved by the Grand Court, senior creditors would receive $288 million in cash distributions,
$450 million in new debt instruments and 89.7% of the restructured company’s equity, but instead
of distributing any remaining cash or the 10.3% balance of the new equity to the Noteholder
creditors, Economou and his insider management team would receive 9.5% of the new equity and
Economou himself, as Chief Executive Officer, would have the right to appoint four of the
Company’s seven directors, thereby retaining control of the new Board of Directors. Meanwhile,
the Noteholders, with claims senior to the interests of management, would receive less than 1%
of new equity. Moreover, to obtain the support of the senior lenders to this incredibly self-serving
plan, the senior lenders would be paid additional cash consideration in the form of upfront consent
fees aggregating $33 million. Not surprisingly, the RSA assumes and maintains the TMS
Management Agreement (which Economou intentionally negotiated just prior to setting the
restructuring process in motion), thereby guaranteeing that Economou will receive a hefty
management fee from Ocean Rig for the next ten years while Noteholders and current shareholders

get wiped out.
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86. Having transferred so much of Ocean Rig’s cash to other entities he controlled at a
time when he knew Ocean Rig’s financial circumstances were weak, Economou (with the help of
his nephew, Kandylidis) intentionally stripped Plaintiffs of the value of their Term Loan Debt, the
Notes and their Shares and knowingly embarked on a scheme to defraud them. Once the fraud
was complete, Economou negotiated a self-serving restructuring for Ocean Rig that blatantly
reserves for himself and his insider cronies the recovery that should go to the Noteholders.

87.  Based on the foregoing, Economou was and still is* the person who is in control
of Ocean Rig, ORIG Investments, TMS, DryShips and Sifnos and has, over the past two and one-
half years, perpetrated a fraudulent scheme of multiple avoidable fraudulent transfers (including
those used to change the Company’s articles of association and file winding up petitions in the
Cayman Islands and chapter 15 bankruptcy petitions in the United States) against Ocean Rig’s
creditors aimed at keeping DryShips afloat, ensuring his own revenue stream and manipulating
corporate governance to completely destroy any value Plaintiffs and other investors may have in
their debt claims against, and equity interests in, the Company.

88. Economou has failed to observe corporate formalities, and has exercised complete
domination and control over each of these corporations, draining Ocean Rig of cash in order to
prop up DryShips without any regard to the impact the shuffling of money had on Ocean Rig or
its creditors. Furthermore, Economou has operated these entities as a single business enterprise,
where each entity was the mere instrumentality or alter ego of the others. Economou’s total
domination and control over Ocean Rig and the other Defendants was used to commit fraud or
paramount inequity against Ocean Rig and its creditors, resulting in Plaintiffs’ injuries alleged

herein.

41 Even under the Cayman order appointing Ocean Rig’s Provisional Joint Liquidators, Ocean Rig’s Board of
Directors, controlled by Economou, retains significant management powers.
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89. By commencing its insolvency proceedings in the Cayman Islands and New York,
Ocean Rig triggered Events of Default under Section 6.01(8) of the Indenture and Section 8(a)(9)
of the Credit Agreement, and caused the automatic acceleration of all amounts due under both.*?
Plaintiffs are therefore empowered to pursue this action to avoid fraudulent transfers made and
obligations incurred by Ocean Rig either with constructive fraud or actual fraudulent intent, and
to recover the value of those transfers from the Defendants.*3
COUNT |

(Fraudulent Conveyance with Actual Intent to Hinder, Defraud or Delay Creditors
Under N.Y. Debt. & Cred. 88 276, 278)

Insider Loan Forgiveness

90. Plaintiffs repeat and reallege the foregoing allegations as though fully set forth
herein.

91. In November 2014, Ocean Rig made a short-term, unsecured loan to DryShips in
the principal amount of $120 million.

92. At the time Ocean Rig made the Insider Loan, Ocean Rig had adequate liquidity
but the offshore drilling market was poor and Economou and Ocean Rig knew it would continue
to deteriorate in the foreseeable future.

93.  On or about June 4, 2015, Ocean Rig agreed to forgive $40 million of the
outstanding Insider Loan amount in exchange for 4,444,444 shares of its own capital stock owned

by DryShips. The exchange price was $9.00 per share and the exchange was completed

42 Indeed, Ocean Rig has admitted in its Winding Up Petition, filed with the Grand Court of the Cayman Islands on
March 24, 2017, that its Cayman insolvency proceeding has caused an Event of Default as well as automatic
acceleration under the Indenture and Credit Agreement. Winding Up Petition  35.

43 With respect to the Noteholder Plaintiffs, the 60-day waiting period under Section 6.06 of the Indenture should be
waived as they are the Majority Holders and the Trustee is conflicted, and thus unable to adequately safeguard the
Noteholders’ rights and interests.

37
S.A.60



17-10736-mg Doc 25-1 Filed 03/31/17 Entered 03/31/17 11:55:41 Exhibit A Pg

39 of 48
DRAFT DOCUMENT - PREPARED BY VENABLE LLP

contemporaneously with the Company’s sale of shares of Ocean Rig’s common stock to
Economou for $7.00 per share. These transactions came at a time when Ocean Rig was delaying
construction of its new-builds to defer installment payments otherwise due in order to offset the
market challenges the Company was facing.

94.  As the offshore drilling market continued to worsen in 2015, Ocean Rig began
having liquidity problems, and Economou and Ocean Rig could foresee that the Company was
going to need to conserve cash.

95. On July 30, 2015, Ocean Rig suspended its cash dividend.

96. On the same date, Ocean Rig announced that it would forgive the remaining $80
million outstanding balance of the Insider Loan in exchange for 17,777,778 shares of Ocean Rig’s
own stock at a price of $4.50 per share. Ocean Rig’s stock traded at $4.40 per share that day, so
Ocean Rig again agreed to purchase its own shares for a premium. On the date of the exchange,
Ocean Rig’s stock price had plummeted to $3.47, meaning Ocean Rig bought its shares for a
premium of approximately 30%.

97. Ocean Rig, DryShips, and Economou knew at the time that Ocean Rig was
overpaying for the exchange at the expense of its own financial security, and they also had
knowledge or reason to know of creditors’ claims against Ocean Rig, including Plaintiffs’ claims.

98. The Insider Loan Forgivness constituted transfers of Ocean Rig’s property and were
highly unusual transactions between related entities for inadequate consideration that robbed
Ocean Rig of badly needed liquidity at a time when Economou, DryShips and Ocean Rig knew
that market forces were impairing the Company’s financial stability and that the Company would

be left with unreasonably small capital as a result. Accordingly Economou, DryShips and Ocean
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Rig knew that they were hindering, delaying or defrauding Ocean Rig’s creditors when Ocean Rig
executed the Insider Loan Forgivness.

99.  The Insider Loan Forgiveness was done at a time when Ocean Rig and DryShips
were controlled by Economou, in coordination with Kandylidis, and Economou benefitted directly
or indirectly from the transfers.

100. At the time of the Insider Loan Forgiveness, the Noteholder Plaintiffs and Lender
Plaintiffs were creditors of Ocean Rig and had, and still have, matured claims against Ocean Rig.

101. As a result of the Insider Loan Forgivness, Plaintiffs have suffered and will
continue to suffer damages, including a diminution of the value of the Term Loan Debt, the Notes
and the Shares and are entitled to have the Insider Loan Forgiveness set aside.

COUNT 11

(Fraudulent Conveyance with Actual Intent to Hinder, Defraud or Delay Creditors
Under N.Y. Debt. & Cred. 8§ 276, 278).

TMS Management Agreement

102. Plaintiffs repeat and reallege the foregoing allegations as though fully set forth
herein.

103. On March 8, 2016, Ocean Rig announced that it sustained net losses in the fourth
quarter of 2015 aggregating $174.4 million. At this time, its financial circumstances were
worsening and it was becoming severely undercapitalized.

104. On March 31,2016, Ocean Rig signed the TMS Management Agreement, a 2-page,
ten-year management agreement with one of Economou’s fee-generating management companies,
that is effective nunc pro tunc to January 1, 2016, and gives TMS complete management and

operational control over Ocean Rig. The terms of the TMS Management Agreement were, and
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still are, vastly over-market, even when compared to prior Ocean Rig agreements, and are far less
favorable to Ocean Rig than had Ocean Rig entered into an arms-length transaction.

105. The TMS Management Agreement constituted a highly unusual transactions
between related entities for inadequate consideration that committed Ocean Rig to pay exorbitant
fees at a time when Economou, TMS and Ocean Rig knew that market forces were impairing the
Company’s financial stability and that the Company would be left with unreasonably small capital
as a result. Accordingly, Economou, Kandylidis, TMS and Ocean Rig knew that they were
hindering, delaying or defrauding Ocean Rig’s creditors when Ocean Rig executed the TMS
Management Agreement.

106. The TMS Management Agreement was executed at a time when Ocean Rig and
TMS were controlled by Economou, and Economou benefitted directly or indirectly from the
obligations incurred thereby.

107. At the time the TMS Management Agreement was executed, the Noteholder
Plaintiffs and Lender Plaintiffs were creditors of Ocean Rig and had, and still have, matured claims
against Ocean Rig.

108.  As a result of the TMS Management Agreement, Plaintiffs have suffered and will
continue to suffer damages, including a diminution of the value of the Term Loan Debt, the Notes,
and the Shares and are entitled to have the TMS Management Agreement set aside or to attach and
levy execution upon the property transferred by Ocean Rig to TMS under the TMS Management
Agreement (or any subsequent transferee) since the execution thereof to the extent necessary to

satisfy Plaintiffs’ claims.

40
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COUNT I

(Fraudulent Conveyance with Actual Intent to Hinder, Defraud or Delay Creditors
Under N.Y. Debt. & Cred. 88 276, 278)

ORIG Investments Transfers & Shareholder Actions

109. Plaintiffs repeat and reallege the foregoing allegations as though fully set forth
herein.

110. Inthe spring of 2016, Economou and Kandylidis embarked on a scheme to siphon
additional cash from Ocean Rig to Economou, personally, and then position Ocean Rig for a drastic
restructuring that will wipe out any material recovery for the Noteholders.

111. On March 9, 2016, Ocean Rig disclosed that, unbeknownst to its creditors and
shareholders, the Ocean Rig board of directors had established a new “unrestricted” subsidiary
(ORIG Investment) and had used $180 million of Ocean Rig’s cash to capitalize the new entity.

112.  On April 5, 2016, ORIG Investment agreed to buy all of DryShips’ remaining
40.4% stake in Ocean Rig’s common stock (56,079,533 shares) for total cash consideration of
approximately $50 million (or approximately $0.89 per share). At the time, Ocean Rig’s stock
was trading at $0.87 per share. $45 million of the proceeds stock sale were then transferred by
DryShips to the Economou-controlled Sifnos entity.

113.  Subsequently, on April 14, 2016, Ocean Rig announced it would change its
domicile from the Marshall Islands (where companies are prohibited from voting their own
treasury stock) to the Cayman Islands (where shares of a parent held by a subsidiary are entitled
to vote and be counted in determining the total number of outstanding shares) and, apparently in
reliance on the exercise of shareholder consent rights it had obtained by virtue of the fraudulent

purchase of DryShips’ Ocean Rig shares, adopted new Cayman Islands articles of association,

41
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executed the RSA, filed winding up petitions and schemes of arrangement in the Grand Court of
the Cayman Islands and filed chapter 15 bankruptcy petitions in the United States.

114.  The establishment and funding by Ocean Rig of ORIG Investment, the acquisition
by ORIG Investment of DryShips’ shares of Ocean Rig stock for $49.9 million of Ocean Rig’s
cash, and the payment by DryShips of the proceeds of the stock transfer to Sifnos (collectively,
the “ORIG Investment Transfers”) and the adoption of Cayman Islands articles of association and
subsequent exercise of shareholder rights, including filing winding up petitions, schemes of
arrangement and chapter 15 petitions (collectively, the “Shareholder Actions”) constituted
transfers of Ocean Rig’s property, were highly unusual transactions between related entities for
inadequate consideration, and forced Ocean Rig to forfeit badly needed liquidity in exchange for
its own stock that had no value to the Company and were invalid exercises of shareholder
governance rights. At the time of the ORIG Investments Transfers, Defendants knew that market
forces were impairing the Company’s financial stability and that the Company would be left with
unreasonably small capital as a result. Accordingly, Defendants knew that they were hindering,
delaying or defrauding Ocean Rig’s creditors when they consummated the ORIG Investments
Transfers.

115. The ORIG Investments Transfers and the resulting Shareholder Actions were
undertaken at a time when Economou, in coordination with Kandylidis, controlled the rest of the
Defendants, and Economou benefitted directly or indirectly therefrom.

116.  Atthetime the ORIG Investment Transfers were consummated and the Shareholder
Actions were taken, the Noteholder Plaintiffs and Lender Plaintiffs were creditors of Ocean Rig

and had, and still have, matured claims against Ocean Rig.
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117. As a result of the ORIG Investments Transfers and the improper Shareholder
Actions, Plaintiffs have suffered and will continue to suffer damages, including a diminution of
the value of the Term Loan Debt, the Notes, and the Shares and are entitled to have the ORIG
Investments Transfers and Shareholder Actions set aside or to attach and levy execution upon the
property transferred, including the $49.9 million paid to DryShips (as the initial transferee) or the
$45 million paid to Sifnos (as DryShips’ immediate transferee) to the extent necessary to satisfy
Plaintiffs” claims.

COUNT IV

(Fraudulent Conveyance with Actual Intent to Hinder, Defraud or Delay Creditors
Under N.Y. Debt. & Cred. 88 276, 278)

Cerrado Transaction

118. Plaintiffs repeat and reallege the foregoing allegations as though fully set forth
herein.

119. On or about April 25, 2016, Argon purchased the drillship Cerrado in a judicial
auction sale from bankrupt company Schahin for a cash purchase price equal to $65 million.

120.  Upon information and belief, the purchase price was funded by Ocean Rig using
cash on hand.

121.  Upon information and belief, the purpose of buying the Cerrado was for Economou
to funnel $65 million of cash from Ocean Rig to the bankrupt Schahin so that Schahin could pay
outstanding management fees it owed, directly or indirectly, to one of Economou’s entities.

122.  The purchase of the Cerrado constituted a transfer of Ocean Rig’s property, was a
highly unusual transaction between, or for the benefit of, related entities, and forced Ocean Rig to
forfeit badly needed liquidity in exchange for property for which it had no need and was of little

value to its business. At the time of the purchase of the Cerrado, Economou, Agon and Ocean Rig
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knew that market forces were impairing the Company’s financial stability and that the Company
would be left with unreasonably small capital as a result. Accordingly Economou, Agon and
Ocean Rig knew that they were hindering, delaying or defrauding Ocean Rig’s creditors when they
purchased the Cerrado.

123. The purchase of the Cerrado was consummated at a time when Economou, in
coordination with Kandylidis, controlled Agon and Ocean Rig, and Economou benefitted directly
or indirectly from the transfers.

124. At the time the Cerrado was purchased by Agon, the Noteholder Plaintiffs and
Lender Plaintiffs were creditors of Ocean Rig and had, and still have, matured claims against
Ocean Rig.

125.  Asaresult of the purchase of the Cerrado, Plaintiffs have suffered and will continue
to suffer damages, including a diminution of the value of the Term Loan Debt, the Notes and the
Shares and are entitled to have the Cerrado purchase set aside or to attach and levy execution upon
the property transferred, including the cash purchase price paid to Schahin or its subsequent
transferee to the extent necessary to satisfy Plaintiffs’ claims.

COUNT V

(Constructive Fraudulent Conveyance Under N.Y. Debt. & Cred. 88§ 274, 278)

126. Plaintiffs repeat and reallege the foregoing allegations as though fully set forth
herein.

127. The Insider Loan Forgiveness, ORIG Investments Transfers and the execution by
Ocean Rig of the TMS Management Agreement were made without fair consideration and, upon

information and belief, at a time when Ocean Rig was engaged in a business or transaction, or was
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about to engage in a business or transaction, for which the property remaining in its hands
thereafter would constitute unreasonably small capital.

128. The Insider Loan Forgiveness, the ORIG Investments Transfers and execution by
Ocean Rig of the TMS Management Agreement were made with a lack of good faith. At the time
of each of the transfers or the incurrence of the obligations, Economou was in control of the
Defendant parties to the transactions and knew that the transactions would threaten the Company’s
financial security and leave it with unreasonably small capital, but Economou, in coordination with
Kandyilids, forced Ocean Rig to make the transfers and incur the obligations nonetheless, in order
to benefit Economou personally.

129. At the time of the Insider Loan Forgiveness, ORIG Investments Transfers and
execution by Ocean Rig of the TMS Management Agreement, the Noteholder Plaintiffs and
Lender Plaintiffs were creditors of Ocean Rig and had, and still have, matured claim against Ocean
Rig.

130. As a result of the Insider Loan Forgiveness, ORIG Investments Transfers and
execution by Ocean Rig of the TMS Management Agreement, Plaintiffs have suffered and will
continue to suffer damages, including a diminution of the value of the Term Loan Debt, the Notes
and the Shares and are entitled to have the Insider Loan Forgiveness, the ORIG Investments
Transfers and the TMS Management Agreement set aside or to attach and levy execution upon the
property transferred, including the $49.9 million paid to DryShips (as the initial transferee) or the
$45 million paid to Sifnos (as DryShips’ immediate transferee), and the fees already paid by Ocean
Rig to TMS under the TMS Management Agreement, to the extent necessary to satisfy Plaintiffs’

claim.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand the following relief:

(a) a judgment against Defendants declaring that the Insider Loan Forgivness, the ORIG
Investments Transfers, the TMS Management Agreement and the Cerrado Purchase, or
any one of them, constitute conveyances made or obligations incurred with actual intent to
hinder, delay or defraud Ocean Rig’s creditors;

(b) a judgment against Defendants declaring that the Insider Loan Forgivness, the ORIG
Investments Transfers, the TMS Management Agreement and the Cerrado Purchase, or
any one of them, constitute conveyances made or obligations incurred with intent presumed
in law to hinder, delay or defraud Ocean Rig’s creditors;

(c) an order setting aside the Insider Loan Forgiveness, the ORIG Investments Transfers, the
TMS Management Agreement and the Cerrado purchase, or any one of them, to the extent
necessary to satisfy Plaintiffs’ claims and awarding damages in an amount to be determined
at trial;

(d) a judgment against Defendants or any one of them, in favor of Plaintiffs to the extent
necessary to satisfy Plaintiffs’ claims and directing Plaintiffs to attach and levy on the
property transferred as if such transfers were never made to the extent necessary to satisfy
Plaintiffs’ claims and awarding damages in an amount to be determined at trial; and

(e) such other and further relief as the Court deems appropriate.

46
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Dated: New York, New York
March 2017
Respectfully submitted,

VENABLE LLP

By:

Jeffrey S. Sabin

Kostas D. Katsiris

Rockefeller Center

1270 Avenue of the Americas, 24" Floor
New York, New York 10020

Telephone: (212) 307-5500

Counsel for Plaintiff
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

-------- X

Inre Chapter 15

OCEAN RIG UDW, INC., et al. . Case No. 17- 10736 (MG)
Debtors in a Foreign Proceeding. Jointly Administered

........ X

ORDER CLARIFYING TEMPORARY RESTRAINING ORDER
[AND PROVISIONAL RELIEF ORDER]

Upon the Limited Objection (the “Objection”) of Highland Capital Management LP, on behalf
of certain of its or its affiliates’ funds and managed accounts (collectively, “Highland”), to the
Motion for Ex Parte relief and (11) Provisional Relief Pursuant to 11 U.S.C. 8§ 1519, 1521(a)(7),
and 362 [Dkt. No. 8] (the “Motion”), filed by the joint provisional liquidators and foreign
representatives (the “Petitioners”) of Ocean Rig UDW, Inc. (“Ocean Rig”) and its affiliated
debtors (together with Ocean Rig, collectively, the “Debtors”) seeking clarification of the
Temporary Restraining Order (the “TRO”) entered in these cases by this Court on March 27,
2017 [Dkt. No. 12]; and a hearing having been held on the Motion on April 3, 2017; and due and
sufficient notice of the Objection having been served on counsel to the Petitioners, the United
States Trustee for the Southern District of New York, and all other parties requesting notice in
these cases; and the Court having considered the Objection; and good and sufficient cause
appearing therefor;

IT ISHEREBY ORDERED THAT:

1. Notwithstanding anything to the contrary contained in the TRO or in any
Provisional Relief Order that may be entered in these cases, Highland and any other holder of the

7.25% senior unsecured notes due 2019 (the “Notes”) issued by Ocean Rig under that certain
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Indenture, dated as of March 26, 2014 (the “Indenture”), by and among Ocean Rig and Deutsche
Bank Trust Company Americas (“DBTCA”) as Trustee, and the Trustee (whether DBTCA or a
successor Trustee) under the Indenture are not and shall not be, prohibited, enjoined, stayed or
otherwise restrained from (a) filing a complaint (in the same or substantially similar form as
Exhibit A attached to the Objection) which would commence an avoidance action in New York
state court (the “Avoidance Action”) and prosecuting the Avoidance Action to final judgment or
(b) filing an involuntary petition for relief against one or all of the Debtors under chapter 7 or 11
of the Bankruptcy Code.

2. Notwithstanding anything to the contrary contained in the TRO or in any
Provisional Relief Order that may be entered in these cases, Highland is not, and shall not be,
prohibited, enjoined, stayed or otherwise restrained from removing and replacing DBTCA as
Trustee under the Indenture with Wilmington Trust N.A.

3. To the extent necessary to facilitate removal and replacement of DBTCA
with Wilmington as Trustee under the Indenture, the Petitioners shall be, and hereby are,
authorized and directed to pay to DBTCA any outstanding fees owed by Ocean Rig to the

Trustee under the Indenture.

Dated: April 3, 2017
New York, New York

The Honorable Martin Glenn
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

[

In re: Case No. 17-10736-mg

| New York, New York
OCEAN RIG UDW INC., i April 3, 2017
Debtor .|

10:07 a.m. - 11:50 a.m.

LEAD CASE
17-10736-MG SIMON APPELL AND ELEANOR FISHER, CHAPTER 15

HEARING RE ORDER TO SHOW CAUSE WHY THE PROVISIONAL RELIEF
ORDER EXTENDING STAY RELIEF SHOULD NOT BE GRANTED.

PRELIMINARY OBJECTION OF THE AD HOC GROUP OF HOLDERS
OF 6.5 DRH SECURED NOTES TO (A) CHAPTER 15 DEBTORS MOTION
FOR (1) EX PARTE EMERGENCY RELIEF AND (11) PROVISIONAL
RELIEF PURSUANT TO 11 USC SECTIONS 1519, 1521 (A)(7) AND 362
10 AND (B) APPLICATION BY JOINT PROVISIONAL LIQUIDATORS,
SIMON APPELL AND ELEANOR FISHER FOR ORDER (1) SCHEDULING

© 00 N o o A~ W DN

11 HEARING ON VERIFIED PETITION OF OCEAN RIG UDW INC. ET AL
12 (IN PROVISIONAL LIQUIDATIONS AND MOTION FOR RECOGNITION
AND RELATED RELIEF AND (11) SPECIFYING FORM AND MANNER
OF SERVICE OF NOTICE (DOC #26)
13
14 MEMBER CASES
15 17-10737-MG SIMON APPELL AND DRILL RIGS HOLDINGS INC.
HEARING RE: ORDER TO SHOW CAUSE WHY THE PROVISIONAL RELIEF
16 ORDER EXTENDING STAY RELIEF SHOULD NOT BE GRANTED.
17
17-10738-MG SIMON APPELL AND DRILLSHIPS FINANCING HOLDING
18 HEARING RE: ORDER TO SHOW CAUSE WHY THE PROVISIONAL RELIEF
19 ORDER EXTENDING STAY RELIEF SHOULD NOT BE GRANTED.
20 17-10739-MG SIMON APPELL AND DRILLSHIPS OCEAN VENTURES INC.
21 HEARING RE: ORDER TO SHOW CAUSE WHY THE PROVISIONAL RELIEF
ORDER EXTENDING STAY RELIEF SHOULD NOT BE GRANTED.
22
93 BEFORE THE HONORABLE MARTIN GLENN
UNITED STATES BANKRUPTCY JUDGE
24
25
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEARANCES:

For the Debtor
Ocean Rig UDW Inc., et al.:

For Foreign Representatives
Simon Appell and
Eleanor Fisher:

For the U.S. Bank, as
Indenture Trustee for the
6.5% Senior Secured
Noteholders:

For Deutsche Bank Trust
Company Americas:

For the Ad Hoc Group of

Holders of 6.5% DRH Secured
Notes; Ad Hoc Group of 6.5%
Senior Secured Noteholders:

For Ad Hoc Group of Term
Loan Lenders:

EVAN C. HOLLANDER, ESQ.
Orrick, Herrington & Sutcliffe
51 West 52nd Street

New York, New York 10019

(212) 506-5145; (212) 506 5151
echollander@orrick.com

LLP

Tfax

RANIERO D"AVERSA, ESQ.

STEVEN J. FINK, ESQ.

MONICA A PERRIGINO, ESQ.
Orrick, Herrington & Sutcliffe
51 West 52nd Street

New York, New York 10019

(212) 506-5000; (212) 506 5151

LLP

fax

JAMES S. CARR, ESQ.

Kelley Drye & Warren LLP

101 Park Avenue

New York, New York 10178

(212) 808-7955; (212) 808-7897 fax
jcarr@kelleydrye.com

LEO T. CROWLEY, ESQ.

Pillsbury Winthrop Shaw Pittman LLP
1540 Broadway

New York, New York 10036-4039

(212) 858-1740; (212) 858-1500 fax
leo.crowley@pilIsburylaw.com

PATRICK J. NASH, JR., ESQ.

BRIAN SCHARTZ, ESQ.

ALEX CROSS, ESQ. (via phone)
Kirkland & Ellis LLP

300 North LaSalle Street

Chicago, 1llinois 60654

(312) 862-2000; (312) 862-2200 fax

DANIEL M. PERRY, ESQ.

GERARD UZZI, ESQ.

JAMES C. BEHRENS, ESQ. (via phone)
ROBERT NUSSBAUM, ESQ. (via phone)
Milbank, Tweed, Hadley & McCloy LLP
28 Liberty Street

New York, New York 10005-1413

(212) 530-5000; (212) 530-5219 fax
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APPEARANCES:
For Highland Capital

Management:

Via Phone - Live:

Via Phone - Listen

Via Phone - Listen

Via Phone - Listen

(creditor)

Via Phone - Listen

Via Phone - Listen

Via Phone - Listen

Transcribers:

Only:

Only:

Only:

Only:

Only:

Only:

JEFFREY S. SABIN, ESQ.

KOSTAS D. KATSIRIS, ESQ.

Venable LLP

Rockefeller Center

1270 Avenue of the Americas, 24th FI.
New York, New York 10020

(212) 307-5500; (212) 307-5598 fax

MARK A. GOODMAN
Campbells
(345) 949-2648 ext 210

TERESA LI
Reorg Research, Inc.
(212) 588-8890

ERIC MARTIN
TradeWinds News
(203) 987-5378

KENNETH J. SHAFFER
Quinn Emanuel Urquhart & Sullivan LLP
(213) 443-3667

DUSTIN TILLMAN
Wells Fargo
(212) 214-5563

MICHAEL J. WALSH
Bank of America
(646) 855-8154

WAYNE P. WEITZ
Eisner Amper LLP
(610) 613-9458 ext 152

AA EXPRESS TRANSCRIPTS

195 Willoughby Ave, Suite 1514,
Brooklyn, New York 11205

(888) 456-9716; (888) 677-6131 fax
aaexpress@court-transcripts.net

(Proceedings recorded by electronic sound recording)

S.A.78




17-10736-mg Doc 38 Filed 04/07/17 Entered 04/07/17 10:35:43 Main Document

Pg 20 of 50

-PROCEEDING - 20
1 THE COURT: 1 want it —-
2 MR. HOLLANDER: Yes, that"s the evidence, Your Honor.
3 THE COURT: So, do you rest?
4 MR. HOLLANDER: 1 do rest, Your Honor.
5 THE COURT: Okay. All right. Let me hear from the
6 | other side, and then 1711 give you a chance to come back up,
7 | okay?
8 MR. HOLLANDER: Yes.
9 THE COURT: Thanks very much, Mr. Hollander.
10 MR. HOLLANDER: Thank you.
11 MR. SABIN: Good morning, Your Honor. Jeff Sabin

12 | again for Venable for Highland Capital. Highland Capital is

13 | investment manager and advisor for five different funds. Each
14 | of the five owns a certain amount of the unsecured notes of the
15 | parent, UDW. And in fact, taken together, that amount

16 | constitutes a majority of the 131 million currently outstanding.
17 Two, the five funds also owe the small amount of one
18 | of the senior secured term loan facilities, DFH, Drillships

19 | Financing Holding & Guarantors. In addition, two of the five
20 | funds own a significant amount of stock iIn the parent, UDW.

21 | That stock is listed on Nasdaq.

22 Your Honor, we seek three carve outs from the

23 | extension of your TRO. The right to commence and prosecute the
24 | draft complaint attached, as a matter of New York State Debtor

25 | Credit Law, which as you will hear from my presentation, is the

S.A.79
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only place in the world that creditors under these facts can
bring such an action. It doesn"t exist In Cayman. It doesn"t
exist In the Republic of Marshall Islands.

Number two, we do assert, and | understand your
rulings, that the right to file an involuntary can be before or
after recognition. And the very --

THE COURT: Obviously 1520 says what it says.

MR. SABIN: 1520(a), 1f we can take a look at it
together?

THE COURT: Sure.

MR. SABIN: (a) Upon recognition of a foreign
proceeding. 1520(c) doesn"t have anything that"s time-
sensitive. And 1511 only deals with the right of a foreign
representative upon recognition to file a voluntary or
involuntary. 1 can"t find a case on point. 1 can find various
commentators, including one of your colleagues on the bench,
Leift Clark, who has indicated, i1t"s before --

THE COURT: Former colleague.

MR. SABIN: Former colleague. 1 understand. Before
or after. And the third one, which I"1l spend the least time on
is the administrative relief that we"re asking for with respect
to exercising our rights as the majority holder to remove and
replace, subject to the rights of the company, to argue that
Wilmington is or is not a right placement, etcetera. And we did

that out of an abundance of caution.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Chapter 15

OCEAN RIG UDW INC,, et al.,! Case No. 17-10736 (MG)

Debtors in Foreign Proceedings. (Jointly Administered)

N N N N N N N

ORDER (I) RECOGNIZING THE CAYMAN PROCEEDINGS OF OCEAN RIG UDW
INC., ET AL. AS FOREIGN MAIN PROCEEDINGS AND
(I GRANTING RELATED RELIEF

Upon the Verified Petition? of Simon Appell and Eleanor Fisher of AlixPartners,
LLP, in their capacities as the joint provisional liquidators (in such capacities, the “JPLs”) of
Ocean Rig UDW Inc. (“UDW?), Drill Rigs Holdings Inc. (“DRH”), Drillships Financing
Holding Inc. (“DFH”) and Drillships Ocean Ventures Inc. (“DOV,” and, together with UDW,
DRH and DFH, the “Debtors” and each a “Debtor”) (in provisional liquidations) for entry of an
order (the “Order”), after notice and a hearing, granting recognition of the provisional liquidation
proceedings commenced by the Debtors under Part V of the Cayman Islands Companies Law
(2016 Revision) on March 27, 2017 (the “Provisional Liquidation Proceedings”), and the scheme

proceedings commenced under Part IV of the Cayman Islands Companies Law (2016 Revision)

"' UDW (defined below), a foreign Debtor, is a Cayman Islands exempted company with registration number
310396. DRH (defined below), DFH (defined below), and DOV (defined below) are each foreign Debtors that are
non-resident corporations registered in the Republic of the Marshall Islands (the “RMI”’) with RMI registration
numbers 32563, 61701, and 55652, respectively, and which are registered as foreign companies in the Cayman
Islands with Cayman Islands registration numbers 316134, 316135, and 316137, respectively. The Debtors have a
registered address in the Cayman Islands of ¢/o Maples Corporate Services Limited, P.O. Box 309, Ugland House,
South Church Street, George Town, Grand Cayman, KY 1-1104, Cayman Islands, and business address c/o Ocean
Rig Cayman Management Services, SEZC Limited, 3rd Fl. Flagship Building, Harbour Drive, Grand Cayman,
Cayman Islands.

2 Capitalized terms used but not defined herein shall have the meanings ascribed such terms in the Verified Petition.

1

S.A.83
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on May 22, 2017 (the “Scheme Proceedings” and together with the Provisional Liquidation
Proceedings, the “Cayman Proceedings”) as foreign main proceedings or, in the alternative, as a
foreign nonmain proceedings; and upon consideration of the Verified Petition and all pleadings
related thereto, including the Memorandum of Law, the Stipulation as to Republic of Marshall
Islands Law dated August 16, 2017 [ECF No. 115], those portions of each of the Appell
Declaration, the Kandylidis Declaration, and the Reynolds Declaration that were entered into
evidence; and upon the testimony adduced at the hearing; and all objections to the relief
requested in the Verified Petition having been withdrawn or overruled; and the Court finding
that: (a) the Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and
1334, (b) venue is proper before this Court pursuant to 28 U.S.C. § 1410(1) and (3), (c) this
matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P), and (d) notice of the Verified
Petition was due and proper under the circumstances and no further or other notice need be
given; and a hearing having been held to consider the relief requested in the Verified Petition on
August 16, 2017, and upon the record of the hearings and all of the proceedings had before the
Court; and the Court having found and determined that the relief sought in the Verified Petition
is consistent with the purpose of chapter 15 of the Bankruptcy Code and that the legal and factual
bases set forth in the Verified Petition establish just cause for the relief granted herein; and it
appearing that the relief requested in the Verified Petition is in the best interest of the Debtors,
their estates, their creditors and other parties in interest; and after due deliberation and sufficient
cause appearing therefor, the Court additionally finds and concludes that:

A. The Debtors each have “property” in the United States and are therefore

eligible for chapter 15 relief under section 109(a) of the Bankruptcy Code.

S.A.84
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B. The Debtors’ Chapter 15 Cases were properly commenced pursuant to
sections 1504 and 1515 of the Bankruptcy Code.

C. The Verified Petition filed by the Debtors on the Petition Date meets each
of the requirements of section 1515 of the Bankruptcy Code and Bankruptcy Rule 1007(a)(4)
(subject to certain relief requested in the concurrently filed Notice Motion).

D. The JPLs are each a person within the meaning of section 101(41) of the
Bankruptcy Code and are the duly appointed foreign representatives of the Debtors within the
meaning of section 101(24) of the Bankruptcy Code.

E. The Cayman Proceedings are foreign proceedings within the meaning of
section 101(23) of the Bankruptcy Code.

F. The Cayman Proceedings are entitled to recognition by this Court pursuant
to section 1517(a) of the Bankruptcy Code.

G. The Cayman Proceedings are pending in the Cayman Islands, which is the
location of the Debtors’ center of main interests, and, as such, are foreign main proceedings
pursuant to section 1502(4) of the Bankruptcy Code and are entitled to recognition as foreign
main proceedings pursuant to section 1517(b)(1) of the Bankruptcy Code.

H. The JPLs and the Debtors are entitled to all the relief provided pursuant to
section 1520 of the Bankruptcy Code.

L The JPLs are entitled to the relief expressly set forth in 11 U.S.C. §§
1521(a) and (b) that is granted hereby.

J. The relief granted hereby is necessary and appropriate, in the interests of
the public and international comity, consistent with the public policy of the United States,

warranted pursuant to sections 105(a), 1507(a), 1509(b)(2)-(3), 1520, 1521 and 1525 of the

3
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Bankruptcy Code, and will not cause any hardship to any parties in interest that is not
outweighed by the benefits of granting relief.

K. Absent the relief granted hereby, the Debtors may be subject to the
prosecution of judicial, quasi-judicial, arbitration, administrative or regulatory actions or
proceedings against the Debtors or the Debtors’ property, thereby interfering with and causing
harm to, the Debtors, their creditors, and other parties in interest in the Cayman Proceedings and,
as a result, the Debtors, their creditors and such other parties in interest would suffer irreparable
injury for which there is no adequate remedy at law.

L. Absent the requested relief, the efforts of the Debtors, the Cayman Court
and the JPLs in conducting the Cayman Proceedings and effecting the proposed restructuring of
the Debtors may be thwarted by the actions of certain creditors, a result that is antithetical to the
purposes of chapter 15 as reflected in section 1501(a) of the Bankruptcy Code.

M. Each of the injunctions contained in this Order (i) is within the Court’s
jurisdiction, (ii) confers material benefits on, and is in the best interests of, the Debtors and their
creditors, including without limitation the creditors in the Cayman Proceedings, and (iii) is
important to the overall objectives of the Cayman Proceedings.

N. The interest of the public will be served by this Court’s granting of the
relief requested by the JPLs.

NOW, THEREFORE, IT IS HEREBY:

ORDERED, that the Verified Petition is GRANTED; and it is further
ORDERED, that the Cayman Proceedings are hereby recognized as foreign main

proceedings pursuant to section 1517 of the Bankruptcy Code; and it is further
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ORDERED, that all provisions of section 1520 of the Bankruptcy Code apply in
these Chapter 15 Cases, including, without limitation, the stay under section 362 of the
Bankruptcy Code throughout the duration of these Chapter 15 Cases or until otherwise ordered
by this Court; and it is further

ORDERED, that pursuant to section 1521(a)(6) of the Bankruptcy Code, the relief
granted by this Court pursuant to that certain Order Granting Provisional Relief dated April 7,
2017 [ECF No. 41] is hereby extended; and it is further

ORDERED, that all entities (as that term is defined in section 101(15) of the
Bankruptcy Code), other than the JPLs and their expressly authorized representatives and agents,
are hereby enjoined from:

a) execution against any of the Debtors’ assets;

b) the commencement or continuation, including the issuance or employment of
process, of a judicial, administrative, arbitral, or other action or proceeding, or
to recover a claim, including without limitation any and all unpaid judgments,
settlements, or otherwise against the Debtors in the United States;

c¢) taking or continuing any act to create, perfect, or enforce a lien or other
security interest, set-off, or other claim against the Debtors or any of their

property;

d) transferring, relinquishing, or disposing of any property of the Debtors to any
entity (as that term is defined in section 101(15) of the Bankruptcy Code)
other than the JPLs;

e) commencing or continuing an individual action or proceeding concerning the
Debtors’ assets, rights, obligations, or liabilities to the extent they have not
been stayed pursuant to section 1520(a) of the Bankruptcy Code; and

f) terminating contracts or otherwise accelerating obligations thereunder;
provided, in each case, that such injunction shall be effective solely within the
territorial jurisdiction of the United States;

and it is further
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ORDERED, that notice of entry of this Order, shall be served on each of (i) the
Office of the United States Trustee for the Southern District of New York, (ii) the administrative
agents under the Credit Agreements, (iii) the trustees under the SUN Indenture and DRH
Indenture, (iv) the Depository Trust Company, Euroclear, Clearstream and Six Group and (v) all
counsel of record. Service to such parties constitutes adequate and sufficient service and notice;
and it is further

ORDERED, that the terms and conditions of this Order shall be immediately
effective and enforceable upon its entry; and it is further

ORDERED, that the JPLs and the Debtors are not subject to any stay in the
implementation, enforcement or realization of the relief granted in this Order; and it is further

ORDERED, that the JPLs and the Debtors are authorized and empowered to take
all actions necessary to implement the relief granted in this Order; and it is further

ORDERED, that the JPLs, Debtors and/or each of their successors,
representatives, advisors, or counsel shall be entitled to the protections contained in sections 306
and 1510 of the Bankruptcy Code; and it is further

ORDERED, that this Court shall retain jurisdiction with respect to all matters

arising from or related to the implementation of this Order.

IT IS SO ORDERED.

Dated: August 24, 2017
New York, New York
/s/Martin Glenn
MARTIN GLENN
United States Bankruptcy Judge
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MARTIN GLENN
UNITED STATES BANKRUPTCY JUDGE

In these four jointly administered chapter 15 cases, Simon Appell and Eleanor Fisher, the
joint provisional liquidators and authorized foreign representatives (the “JPLs”) of Ocean Rig
UDW Inc. (“UDW?”), Drill Rigs Holdings Inc. (“DRH”), Drillships Financing Holding Inc.
(“DFH”) and Drillships Ocean Ventures Inc. (“DOV”’) (UDW, DRH, DFH and DOV, together,
the “Foreign Debtors”), seek recognition in this Court as foreign main proceedings or foreign
nonmain proceedings of four proceedings pending before the Grand Court of the Cayman Islands
(the “Cayman Court”). The four proceedings in the Cayman Court are Financial Services
Division Cause Nos. FSD0057/2017 (UDW), FSD0059/2017 (DRH), FSD0056/2017 (DFH) and
FSD0058/2017 (DOV) (the “Cayman Provisional Liquidation Proceedings™). The Foreign
Debtors are each holding companies, with UDW owning each of the other three Foreign Debtors
and they, in turn, owning a large group of non-debtor companies that directly or indirectly own a
fleet of deepwater oil drilling rigs that are generally leased to exploration oil and gas companies.
UDW stock is publicly traded in the U.S. and elsewhere. The sharp decline in oil and gas prices
over the last few years has taken a major toll on the finances of the Foreign Debtors, with most
of their drilling rigs currently not in operation.

The JPLs’ goal is to have the Cayman Court sanction four schemes of arrangement (one
for each of the Foreign Debtors) negotiated and proposed by the Foreign Debtors, and then, if
sanctioned by the Cayman Court, have this Court recognize and enforce the schemes in these
chapter 15 cases. The four schemes propose a major restructuring of the Foreign Debtors’
financial debt, issuing new debt and cash and converting much of their fixed debt into equity,

very substantially diluting the current equity ownership of UDW. The Cayman Court authorized
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the Foreign Debtors to convene creditors’ meetings and vote on the four proposed schemes. The
creditors’ meetings took place on August 11, 2017, and according to a status report filed in this
Court by the JPLs, the creditors voted to support the four schemes.! Sanction hearings are
scheduled in the Cayman Court on September 4, 5, and 6, 2017. See Fourth Status Report of
Joint Provisional Liquidators and Foreign Representatives Simon Appell and Eleanor Fisher
(ECF Doc. # 109).

At least one substantial UDW creditor, Highland Capital Management LP (“Highland”),
is expected to oppose sanctioning of the UDW scheme. If the Cayman Court nevertheless
sanctions the schemes, this Court anticipates that Highland will oppose recognition and
enforcement of the UDW scheme in this Court. Highland previously objected to recognition of
the UDW proceeding as a foreign main or nonmain proceeding, but Highland dropped that
objection, reserving its right to contend that the UDW scheme should not be recognized and
enforced by this Court if it is sanctioned by the Cayman Court. But after Highland withdrew its
objection to recognition, Tally M. Wiener, Esq. (“Wiener”), a lawyer who asserts that she is a
shareholder of UDW, filed an objection to recognition. The Court held an evidentiary hearing on
the contested recognition motion on August 16, 2017. Until sometime in 2016, each of the
Foreign Debtors had its center of main interests (“COMI”) in the Republic of the Marshall
Islands (“RMI”). It is the shift in COMI from the RMI to the Cayman Islands, where the
provisional liquidation and scheme of arrangement proceedings are pending, that is the focus of
the issues that must be addressed in determining whether to recognize the foreign proceedings as

foreign main, or in the alternative, foreign nonmain proceedings.

! The specific terms of the four schemes of arrangement are not at issue at this time. The only issues

currently before the Court concern recognition of the four Cayman Court proceedings.

3
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For the reasons explained below, the Court concludes that each the four Cayman Court
proceedings should be recognized as a foreign main proceeding.

I. BACKGROUND?

The JPLs commenced chapter 15 cases for each of the Foreign Debtors (collectively, the
“Chapter 15 Cases”) by filing the Verified Petition of Ocean Rig UDW Inc., et al. (in Provisional
Liquidations) and Motion of the Joint Provisional Liquidators for (A) Recognition of the Cayman
Proceedings as Foreign Main Proceedings or, in the Alternative, as Foreign Nonmain
Proceedings, and (B) Certain Related Relief (ECF Doc. # 1) (together with each Foreign
Debtor’s Form of Voluntary Petition, the “Verified Petition”). The JPLs seek (i) entry of an
order granting recognition of (a) the Cayman Provisional Liquidation Proceedings and (b)
subsequent applications for the sanctioning of schemes of arrangement in respect of the Foreign
Debtors under section 86 of Part IV of the Companies Law (the “Cayman Schemes,” and,
together with the Cayman Provisional Liquidation Proceedings, the “Cayman Proceedings™) as
foreign main proceedings or, in the alternative, as foreign nonmain proceedings, and (ii) certain
related relief. In support of the Verified Petition, the JPLs submitted a Memorandum of Law
(ECF Doc. # 3). The JPLs supported their requested relief with the Declaration of Simon Appell
Pursuant to 28 U.S.C. 8 1746 and Statements and Lists Required by Bankruptcy Rule 1007(a)(4)
(the “Appell Declaration,” ECF Doc. # 4), the Declaration of Antonios Kandylidis Pursuant to
28 U.S.C. § 1746 (the “Kandylidis Declaration,” ECF Doc. # 5), the Declaration of Rachael

Reynolds in Support of the Verified Petition (the “Reynolds Declaration,” ECF Doc. # 6)* and the

2 The Background section includes the Court’s findings of fact pursuant to FED. R. BANKR. P. 7052, which
incorporates FED. R. CIv. P. 52.

3 Reynolds is a lawyer who practices law in the Cayman Islands. Her declaration was offered and admitted

in evidence supporting an explanation of Cayman Islands law pursuant to FED. R. C1v. P. 44.1.

4
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Declaration of Dennis Reeder Pursuant to 28 U.S.C. § 1746 (the “Reeder Declaration,” ECF
Doc. # 7). On July 10, 2017, Wiener filed an objection to the JPLs’ recognition request. See
Objection to the Motion of the Joint Provisional Liquidators of Ocean Rig UDW Inc. et al. for
Recognition of Foreign Main or Nonmain Proceedings (“Wiener Objection,” ECF Doc. # 89).
The Wiener Objections asserts that Wiener is a shareholder of Ocean Rig UDW Inc., an assertion
she has never backed up with any evidence. (ld. at 1.)

As directed by the Court, the counsel for the JPLs and Wiener prepared a Recognition
Hearing Joint Pretrial Order (“Pretrial Order”) that was approved and entered by the Court on
July 26, 2017. (ECF Doc. # 102.) The Pretrial Order identified the issues to be tried, and
included the JPLs’ witness list (with direct evidence offered by declaration and with in-court
cross examination), and the list of trial exhibits that each side proposed to offer. The JPLs
identified four trial witnesses, but based on a stipulation between counsel, only three of the
witnesses—Simon Appell, Antonios Kandylidis, and Rachel Reynolds—testified at trial with
direct testimony by declaration (Appell Declaration, PX-5; Kandylidis Declarations, PX-6 and
PX-10 and exhibits; and Reynolds Declaration, PX-8). Wiener objected to portions of the
Appell, Kandylidis and Reynolds Declarations; the Court ruled on the objections at the final
pretrial conference on August 14, 2017. As limited by the stipulation of the parties and the
Court’s ruling on Wiener’s objections, the Appell, Kandylidis and Reynolds Declarations were
admitted in evidence as the witnesses’ direct testimony. Wiener cross-examined each of these
witnesses during the trial. Wiener did not identify any witnesses in the Pretrial Order or call any
witnesses during the trial. Numerous exhibits offered by both sides were admitted in evidence

during the trial as well.
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In a letter to the Court dated August 15, 2017, Wiener challenged whether venue of
these chapter 15 cases in the Southern District of New York is proper. (ECF Doc. # 112.) The
JPLs responded to and opposed Wiener’s venue argument in a letter also filed on August 15,
2017. (ECF Doc. # 114.) Venue was not identified as an issue for trial in the Pretrial Order. In
any event, as set forth below, Wiener’s venue argument is simply wrong; venue properly lies in
this Court.

While Wiener asserted in her Objection that she is a UDW Inc. shareholder, she in fact
offered no evidence at trial supporting that contention. Therefore, Wiener failed to establish that
she is a party-in-interest with standing to contest recognition of the Foreign Debtors’ Cayman
Proceedings. Because this Court nevertheless must find that the JPLs have established that
recognition is proper in order to grant the recognition motion, the Court will treat Wiener’s
Objection as if she had established her standing to object to recognition and rule on her
arguments on the merits.

A. The Businesses of the Foreign Debtors

UDW is the holding company of the Ocean Rig Group (the “Group”) and the direct
parent of the three other Foreign Debtors (DFH, DOV and DOH (collectively, the “Subsidiary
Debtors™)).

UDW registered in April 2016 as an exempted company limited by shares under §

202 of the Cayman Companies Law. Before then, UDW was registered as a non-resident
corporation in the RMI. The Subsidiary Debtors are registered as non-resident corporations
in the RMI and are registered as foreign companies under § 186 of the Cayman Companies
Law. UDW and the Subsidiary Debtors maintain their only offices in the Cayman Islands.

None of the Foreign Debtors has ever conducted operations or directed their affairs from the

6
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RMI. (Kandylidis Decl. 9 4.)

The Group is composed of four separate operating divisions. Each of the Subsidiary
Debtors is a holding company and the parent of one of three of these operating Subsidiary
Debtors’ divisions.* Each of the operating divisions has its own financing, but UDW has
guaranteed that debt and has pledged the shares of the applicable Subsidiary Debtor to secure its
respective guaranty obligations (e.g., the shares of DRH have been pledged to secure the DRH
facility). (Id. 4 5.)

B. The Financial Debt of the Group

UDW and the Subsidiary Debtors incurred the following financial debt:

1. The DRH Facility

DRH issued US $800 million of 6.5% Senior Secured Notes due 2017 (the “SSNs”),
pursuant to an indenture dated September 20, 2012 (as amended by a supplemental indenture
dated January 23, 2013) (as amended, the “DRH Indenture”). U.S. Bank National Association is
the Indenture Trustee under the DRH Indenture and Deutsche Bank Trust Company Americas is
the collateral trustee. The SSNs are guaranteed by UDW (the “DRH Indenture Guaranty’) and
certain of DRH’s direct and indirect subsidiaries (the “DRH Subsidiary Guarantors”). UDW
pledged the shares of DRH to secure the DRH Indenture Guaranty, and DRH and the DRH
Subsidiary Guarantors have pledged their assets (including shares of their subsidiaries) to secure
their obligations in respect of the DRH Indenture. All pledged shares are held by the collateral
trustee in the United States. Approximately US $460 million remains outstanding under the

DRH Indenture. (Id. § 6(a).)

4 The parent holding company of the fourth operating division, Drillship Alonissos Shareholders Inc.

(“DAS”) is not a debtor herein or a part of the restructuring.

7
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2. The DFH Facility

DFH is a borrower under a US $1.9 billion Credit Agreement dated July 12, 2013 (as
amended and restated from time to time, including on February 7, 2014) between, amongst
others, DFH and Drillships Projects Inc., as borrowers and Deutsche Bank AG New York
Branch, as administrative and collateral agent (the “DFH Credit Agreement”). The DFH Credit
Agreement has been guaranteed by UDW (the “DFH Credit Agreement Guaranty”) and certain
of DFH’s direct and indirect subsidiaries (the “DFH Subsidiary Guarantors”). UDW pledged
the shares of DFH to secure the DFH Credit Agreement Guaranty, and DFH and the DFH
Subsidiary Guarantors have pledged their assets (including shares of their subsidiaries) to
secure their obligations in respect of the DFH Credit Agreement. All pledged shares are held
by the collateral agent in the United States. Approximately US $1.83 billion remains
outstanding under the DFH Credit Agreement. (Id. 4 6(b).)

3. The DOV Facility

DOV is a borrower under a US $1.3 billion Credit Agreement dated July 25, 2014
between, amongst others, DOV and Drillships Ventures Projects Inc., as borrowers, and
Deutsche Bank AG New York Branch, as administrative and collateral agent (the “DOV Credit
Agreement” and, together with the DFH Credit Agreement, the “Credit Agreements”). The
DOV Credit Agreement has been guaranteed by UDW (the “DOV Credit Agreement
Guaranty”) and certain of DOV’s direct and indirect subsidiaries (the “DOV Subsidiary
Guarantors”). UDW has pledged the shares of DOV to secure the DOV Credit Agreement
Guaranty, and DOV and the DOV Subsidiary Guarantors have pledged their assets (including
shares of their subsidiaries) to secure their obligations in respect of the DOV Credit

Agreement. All pledged shares are held by the collateral agent in the United States.

8
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Approximately US $1.27 billion remains outstanding under the DOV Credit Agreement. (Id.

6(c).)
4, The UDW Facility

UDW issued US $500 million of 7.25% Senior Unsecured Notes due 2017 (the
“SUNSs”), pursuant to an indenture dated March 26, 2014 (the “SUN Indenture”). Deutsche
Bank Trust Company Americas is the Indenture Trustee under the SUN Indenture. The SUNs
are not guaranteed by any member of the Group. Approximately US $131 million of unsecured
notes remain outstanding under the SUN Indenture. The amounts outstanding in respect of the
SUN Indenture, the DRH Indenture and the Credit Agreements are collectively referred to as
the “Scheme Indebtedness.” (Id. 4 6(d).)

C. The Business of the Group

The Group operates as an international offshore oil drilling contractor, owner and
operator of drilling rigs. It provides drilling services for offshore oil and gas exploration,
development and production, and specializes in the ultra-deepwater and harsh-environment
segments of the offshore drilling industry. Through various subsidiaries, the Group operates
11 ultra-deepwater offshore drilling units, the details of which are set forth in the Kandylidis
Declaration and will not be repeated here. (See id. 4 8.) Additionally, the Group has
contracted for the construction of an additional three so-called seventh generation drilling units
with a major shipyard in South Korea. The delivery dates for these new vessels were
previously scheduled for 2017, 2018, and 2019, respectively, but the delivery dates of two
vessels have been postponed, and construction on the third vessel has been suspended.
UDW?’s guarantees in respect of these drilling rigs have also been released. (1d. 49.)

The Group employs the drilling rigs to drill wells for customers primarily on a “day

9
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rate” basis for periods of between two months and six years. Payments are set at a fixed
amount for each day that the rig is operating under a contract at full efficiency. A higher
“day rate” is charged on days when actual drilling operations are being undertaken; lower
rates are charged during periods of mobilization, or when drilling operations are interrupted
or restricted by equipment breakdowns, adverse environmental conditions or other conditions
beyond the company’s control. Contracts are generally obtained through a competitive
bidding process with other contractors. The Group’s customers are typically major oil
companies, integrated oil and gas companies, state-owned national oil companies and
independent oil and gas companies. (1d. 9 10.)

Currently, the Group’s revenues are dependent on five drilling rigs, operating offshore
near Norway, Brazil, and Angola; six other rigs are currently uncontracted and have been laid-
up. Only one rig is under a long term contract, expiring in September 2020; two rigs are under
contracts that expire during the second half of 2017, and two rigs are under contracts that expire
during the first half of 2018. Laid-up rigs must be deactivated and either “cold stacked” or
“warm stacked” to preserve the rigs pending reactivation. Rig deactivation costs are
approximately $5 million per unit. The daily costs for “warm stacked” rigs are approximately
$40,000 per day; the daily costs for “cold stacked” rigs are approximately $5,000 per day. (ld.
112

D. The Group’s Financial Situation

The oil and gas drilling industry is currently in a down-cycle. Crude oil prices have
fallen during the past several years, falling from over $100 per barrel in March 2014, to
approximately $52 per barrel in March 2017. UDW?’s share price has fallen from a high of

$19.87 on June 20, 2014, to $0.73 as of March 24, 2017. UDW expects that the significant
10
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decrease in oil prices will continue to reduce customer demand in the industry during 2017.
Many of the Groups’ customers have revised their budgets, decreasing projected expenditures
for offshore drilling. “Day rates” and rig utilization have declined, putting severe financial
pressure on the Group. UDW does not expect that its inactive rigs will begin work under new
contracts until January 2020 at the earliest. Deepwater rig demand, currently at a utilization
rate of only approximately 45% of available rigs, is not expected to begin to improve until
2019. Rig utilization rates are expected to remain below 60% of rig availability until the first
quarter of 2020. (Id. 4 13.)

E. The Foreign Debtors’ Decision to Restructure

The Foreign Debtors had significant debt payments due during 2017. They did not
expect to have sufficient cash available to make these payments without further borrowing.
Failure to make any of these payments when due would trigger cross-default provisions under
the Credit Agreements. Faced with expected payment defaults and cross-defaults, the Foreign
Debtors explored restructuring alternatives. The parties stipulated that the RMI, where these
Foreign Debtors previously maintained their COMI, does not have a statute or any procedures
permitting reorganization, making liquidation the likely outcome. The Cayman Islands,
however, does have statutory laws and procedures permitting restructuring. It is the premise of
chapter 11 of the Bankruptcy Code, and the law of an increasing number of jurisdictions, that
reorganization of a potentially viable entity (as opposed to liquidation) may be value
maximizing, benefitting creditors, employees faced with the prospect of loss of employment, and
other public and private interests.

Increasingly, foreign jurisdictions—including the United Kingdom, Hong Kong,

Singapore, and the Cayman Islands—provide statutory authority for schemes of arrangement as a

11

S.A.101



17-10736-mg Doc 129 Filed 08/24/17 Entered 08/24/17 12:29:38 Main Document
Pg 12 of 35

way of permitting companies in financial distress to restructure their financial debt, as these
Foreign Debtors are attempting to do here. While the U.S. Bankruptcy Code does not currently
include provisions authorizing schemes of arrangement,® U.S. bankruptcy courts, including this
Court, have found that a foreign scheme of arrangement proceeding (including in the Cayman
Islands) may satisfy section 101(23)’s definition of a collective judicial proceeding providing for
the adjustment of debt that qualifies for recognition.

The Foreign Debtors in these proceedings acted prudently in exploring their restructuring
alternatives. The Court finds that the directors of the Foreign Debtors properly concluded that
changing their COMI to the Cayman Islands, and, if necessary, commencing restructuring
proceedings there, and also commencing chapter 15 proceedings in the U.S., offered them the
best opportunity for successful restructuring and survival under difficult financial conditions.

Of course, more than good intentions are required before a U.S. bankruptcy court can
recognize a foreign proceeding as either a foreign main or foreign nonmain proceeding. For
example, a so-called “letter box company,” with no real establishment or other required indicia
for its proposed COMI, cannot support recognition. See In re Bear Stearns High Grade
Structured Credit Strategies Master Fund, Ltd., 374 B.R. 122, 129-31 & n.8 (Bankr. S.D.N.Y.),
aff’d, 389 B.R. 325 (S.D.N.Y. 2007) (stating that “the COMI presumption may be overcome

particularly in the case of a ‘letterbox’ company not carrying out any business” in the country

5 The National Bankruptcy Conference has recommended adoption of a new chapter 16 of the Bankruptcy

Code that would permit restructuring of bond and credit agreement debt, similar to foreign schemes of arrangement.
See http://nbconf.org/our-work/2015 December 18 Proposed Amendments to Bankruptcy Code to Facilitate
Restructuring of Bond and Credit Agreement Debt.

12
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where its registered office is located) (citation omitted). The question that must be addressed
here is whether the Foreign Debtors’ change of COMI from the RMI to the Cayman Islands
satisfies the requirements of the Bankruptcy Code, permitting this Court to recognize the
Cayman Proceedings as a foreign main proceeding. A U.S. bankruptcy court that is asked to
recognize a foreign proceeding as a foreign main proceeding must decide where a foreign debtor
has its center of main interest.

F. The Debtors’ Move to and Current Connections with the Cayman Islands

As previously noted, UDW is now a Cayman Islands registered corporation. UDW
migrated from the RMI, where it had been a non-resident domestic corporation, on April 14,
2016. The Subsidiary Debtors are each wholly-owned direct subsidiaries of UDW. They are
RMI non-resident domestic corporations; they registered as foreign companies in the Cayman
Islands on October 18, 2016. Each of the Foreign Debtors is a holding company whose primary
assets are the equity interests in their respective subsidiaries. Each Foreign Debtor maintains its
head office in the Cayman Islands in office space provided by an affiliate, Ocean Rig SEZ Co.
(defined below). (Kandylidis Decl. 4 23.)

UDW was previously a tax resident of Cyprus, but it ceased being a tax resident there
effective December 31, 2016. UDW no longer maintains any presence in Cyprus. UDW also
maintains a “law 89 establishment” in Greece. Law 89 permits foreign commercial and
industrial companies to maintain an establishment in Greece exclusively for the provision of
limited types of services for head offices or affiliates outside of Greece. (ld. §24.)

Foreign companies with a law 89 license in Greece are required to spend US $50,000
per year in Greece. UDW established its “law 89 establishment” with the intention of

providing ship-brokerage services to affiliates, but the brokerage services were never provided
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as intended. As a result, the company is in the process of having its law 89 establishment
license terminated. Affiliates of the Foreign Debtors also maintain offices in Norway, Angola,
Brazil and Jersey. (Id.)

The evidence establishes that none of the Foreign Debtors have ever conducted
operations or directed their affairs from the RMI, have ever maintained administrative,
management or executive offices in the RMI, have ever had any directors who were residents
or citizens of the RMI, or have ever held a meeting of its directors or shareholders in the RMI.
Public notice of the opening of UDW’s head office in the Cayman Islands was provided by
SEC Form 6-K on September 27, 2016 and the Foreign Debtors gave notice of their
registration in the Caymans by subsequent press release. (1d. 9 25.) Other indicia likewise
support the bona fides of the COMI shift to the Cayman Islands. The Court concludes with no
difficulty that the Foreign Debtors have established by a preponderance of the evidence that
each of their COMIs, as of the filing of the chapter 15 petitions, was the Cayman Islands. The
Court summarizes the evidence supporting this conclusion:

1. Directors and Board Meetings

Michael Pearson, one of six members of the board of directors of UDW, has his primary
residence in the Cayman Islands. The other five UDW directors reside in Monaco and Greece.
Two of four directors of DRH, Michael Pearson and Casey McDonald, have their primary
residences in the Cayman Islands. The boards of directors of DFH and DOV each has three
directors, one of whom, Michael Pearson, has his primary residence in the Cayman Islands, and
the other two directors have residences in the Cayman Islands. (Id. 4 26.)

UDW board meetings have been held exclusively in the Cayman Islands since a regular

meeting held in the Cayman Islands on November 17, 2016. Meetings of the UDW board were
14
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also held in the Cayman Islands on February 3, 2017, February 21, 2017 and March 23, 2017.
Meetings of a special committee of the UDW board were held in the Cayman Islands on March
7,2017 and March 16, 2017. Board meetings of the Subsidiary Debtors have been held
exclusively in the Cayman Islands since February 3, 2017. Meetings of the boards of the
Subsidiary Debtors were also held in the Cayman Islands on February 21, 2017 and March 23,
2017, and meetings of special committees of each of the Subsidiary Debtors were held in the
Cayman Islands on March 7, 2017 and March 16, 2017. As noted, no directors have ever been
located in the RMI and no directors’ meetings ever took place there. (1d. 9 27.)

2. Company Officers

The President and Chief Financial Officer, the Company Secretary, and the Vice

President of Business Development of UDW have residences in the Cayman Islands and work
in the Cayman Islands in office space provided by Ocean Rig SEZ Co. pursuant to the terms of
their Zone Employment Certificates. All of the officers of the Subsidiary Debtors have
residences in the Cayman Islands and work in the Cayman Islands in office space provided by
Ocean Rig SEZ Co. pursuant to the terms of their Zone Employment Certificates. Each of
these officers use mobile phones with Cayman Islands phone numbers. (Id. §28.)

3. Notice of Relocation to Cayman Islands

a) Paying Agents

The paying agent under the SUNs issued by UDW was notified on November 1, 2016
to address all future invoices for payment to the registered office of Ocean Rig SEZ Co. in the
Cayman Islands. The paying agent under the SSNs issued by DRH was notified on November
2, 2016 to address all future invoices for payment to the registered office of Ocean Rig SEZ
Co. in the Cayman Islands. The paying agent under the DFH Credit Agreement was notified

15
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on January 23, 2017 to address all future invoices for payment to the registered office of
Ocean Rig SEZ Co. in the Cayman Islands. The paying agent under the DOV Credit
Agreement was notified on January 23, 2017 to address all future invoices for payment to the
registered office of Ocean Rig SEZ Co. in the Cayman Islands. (1d. 9 29(a).)

b) Indenture Trustees, Administrative and Collateral Agents

The Indenture Trustee under the SUN Indenture was notified on February 6, 2017 to
direct all notices for UDW to the registered office of Ocean Rig SEZ Co. in the Cayman
Islands. The Indenture Trustee and the Collateral Agent, Registrar and Paying Agent under the
DRH Indenture were notified on February 6, 2017 to direct all notices for UDW and DRH to
the registered office of the Ocean Rig SEZ Co. in the Cayman Islands. The Administrative
Agent and the Collateral Agent under the DFH Credit Agreement was notified on February 6,
2017 to direct all notices for UDW and DFH to the registered office of the Ocean Rig SEZ Co.
in the Cayman Islands. The Administrative Agent and the Collateral Agent under the DOV
Credit Agreement was notified on February 6, 2017 to direct all notices for UDW and DOV to
the registered office of the Ocean Rig SEZ Co. in the Cayman Islands. (I1d. 9 29(b).)

c) Investment Service Providers

Investment service providers, including Moody’s Investors Service, Inveshare,
Broadridge and Standard & Poor Global Ratings, were notified of UDW’s change of address in
November 2016 and have remitted invoices, as directed, to the company in the Cayman Islands.
(1d. §29(c).)

d) Public Notice and General Recognition of Relocation

On September 27, 2016, UDW filed a Form 6-K report with the SEC updating the
address of its principal executive offices to its registered office in the Cayman Islands. On
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February 6, 2017, each of the Debtors issued a press release advising that it had relocated its
principal place of business to the Cayman Islands and that the address for all postal
communications to the companies should be directed to Ocean Rig SEZ Co. in the Cayman
Islands. Also on February 6, 2017, UDW announced that its 2017 Annual General Meeting
would be held on April 24, 2017 at the company’s business office in the Cayman Islands. The
contact details for the Debtors on the Group’s website list the Foreign Debtors’ Cayman Islands
address. Media reports have been published acknowledging the relocation of UDW’s principal
executive offices to the Cayman Islands. The Company has been served in an English legal
proceeding in the Cayman Islands. (1d. 9 29(d).)

4. Location of Operations

The Foreign Debtors’ subsidiaries do business throughout the world, principally on the
high seas. Head office and administrative service functions for the Foreign Debtors, formerly
performed by an affiliate located in Cyprus, are now performed by an affiliate, Ocean Rig SEZ
Co., in the Cayman Islands. Ocean Rig SEZ Co. is licensed to operate and is located in the
Maritime Park in the Special Economic Zone at Cayman Enterprise City in the Cayman Islands,
where it provides office space and administrative support services to the Foreign Debtors. One
of the employees of Ocean Rig SEZ Co. has her primary residence in the Cayman Islands. All
of the other employees of Ocean Rig SEZ Co. have residences in the Cayman Islands. The
Services Agreement between Ocean Rig SEZ Co. and the Foreign Debtors is governed by
Cayman Islands law. (Id. 4 30.)

5. Location of Assets

Each of the Foreign Debtors is a holding company. The share certificates of DRH, DFH

and DOV are pledged to secure the UDW Guarantees and are held by the respective collateral
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agents and collateral trustee in the United States. The share certificates of the subsidiary
guarantors under the DRH Indenture, the DFH Credit Agreement and the DOV Credit
Agreement are also held by the respective collateral agents and collateral trustee. The share
certificates of other subsidiaries are unpledged and represent valuable interests in these
subsidiaries’ cash and rigs. These certificates are held in the Cayman Islands. (Id. §31.)

6. Location of Bank Accounts

Each of the Foreign Debtors has a bank account in the Cayman Islands. The paying
agents for the Foreign Debtors’ financial indebtedness have been instructed to address all
invoices for payment due to the office of Ocean Rig SEZ Co. in the Cayman Islands. Payments
to professionals have been made from the Cayman accounts, including a retainer of $250,000
paid by each of the Foreign Debtors (total $1 million) to the Foreign Debtors’ U.S. restructuring
counsel, Orrick, Herrington & Sutcliffe LLP. These retainers are being held in their counsel’s
client trust account at Citibank Private Bank in New York. (Id. §32.)

7. Books and records

The minute book of UDW has been maintained in the Cayman Islands since November
2016. The minute books of each of the Subsidiary Debtors have been maintained in the
Cayman Islands since January 2017. (Id. §33.)

8. Restructuring Activities

Face-to-face creditor meetings were held in the Cayman Islands on November 21-23,
2016 and February 7-9, 2017. Numerous conference calls with creditors have been hosted by
the Foreign Debtors from the Cayman Islands. The Foreign Debtors’ have also met frequently

in the Cayman Islands with their legal and financial advisers. (1d. q 34.)
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II. DISCUSSION

A. Standards for Recognition of Foreign Main and Nonmain Proceedings

The Second Circuit has held that foreign debtors seeking chapter 15 relief must satisfy
the debtor eligibility requirements set forth in section 109(a) of the Bankruptcy Code. See
Drawbridge Special Opportunities Fund LP v. Barnet (In re Barnet), 737 F.3d 238, 247-51
(2d Cir. 2013). As explained below, each of the Foreign Debtors satisfies the requirements of
section 109(a). The remaining requirements for recognition of a foreign proceeding under
chapter 15 are set forth in section 1517(a). Subject to section 1506, a foreign proceeding must
be recognized if the following requirements are met:

(1) such foreign proceeding for which recognition is sought is a

foreign main proceeding or foreign nonmain proceeding
within the meaning of section 1502;

(2) the foreign representative applying for recognition is a person
or body; and

(3) the petition meets the requirements of section 1515.

11 U.S.C. § 1517(a); see also In re Millard, 501 B.R. 644, 651 (Bankr. S.D.N.Y. 2013) (stating
that section 1517 provides a “‘statutory mandate’ that recognition be granted upon compliance
with the requirements of section 1517(a)(1), (2) and (3)”) (citing Lavie v. Ran (In re Ran), 607
F.3d 1017, 1021 (5th Cir. 2010)); see also In re ABC Learning Centres Ltd., 728 F.3d 301, 306
(3d Cir. 2013) (stating that recognition is mandatory when an insolvency proceeding meets the

criteria of section 1502).

B. The Debtors Satisfy Section 109(a)

Section 109(a) provides that “only a person that resides or has a domicile, a place of

business, or property in the United States, or a municipality, may be a debtor” under the Code.
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11 U.S.C. § 109(a). Where a foreign debtor does not have a place of business in the United

States, the question often arises whether the foreign debtor has “property in the United States”

as a condition precedent to eligibility under section 1517. See In re Cell C Proprietary Ltd.,

Case No. 17-11735 (MG), 2017 WL 3190568, at *6—7 (Bankr. S.D.N.Y. July 27, 2017).

Section 109(a) does not address how much property must be present or when or how long

property must have a situs in the United States. As this Court recently explained in In re U.S.

Steel Canada Inc., Case No. 17-11519 (MG), 2017 WL 3225914 (Bankr. S.D.N.Y. July 31,

2017):

Some courts, including this one, have held that an undrawn
retainer in a United States bank account qualifies as property in
satisfaction of section 109(a). See, e.g., [In re Octaviar Admin.
Pty Ltd., 511 B.R. 361, 372-73 (Bankr. S.D.N.Y. 2014)] (“There
is a line of authority that supports the fact that prepetition deposits
or retainers can supply ‘property’ sufficient to make a foreign
debtor eligible to file in the United States.”) (citing In re Cenargo
Int’l PLC, 294 B.R. 571, 603 (Bankr. S.D.N.Y. 2003)); see also In
re Berau Capital Resources Pte Ltd., 540 B.R. 80, 82 (Bankr.
S.D.N.Y. 2015) (“The Court is satisfied that the retainer provides
a sufficient basis for eligibility in this case.”); In re Global Ocean
Carriers Ltd., 251 B.R. 31, 39 (Bankr. D. Del. 2000) (holding that
a $400,000 retainer paid on behalf of the debtors to bankruptcy
counsel in that case qualifies as sufficient property in the United
States under section 109(a)).

Further, “[c]ontracts create property rights for the parties to the
contract. A debtor’s contract rights are intangible property of the
debtor.” Berau Capital, 540 B.R. at 83 (citing U.S. Bank N.A. v.
Am. Airlines, Inc., 485 B.R. 279, 295 (Bankr. S.D.N.Y. 2013),
aff’d, 730 F.3d 88 (2d Cir. 2013)). Those property rights can be
and typically are tied to the location of the governing law of the
contract. See id. at 84 (holding that the situs of intangible property
rights governed by New York law was New York). Accordingly,
debt subject to a New York governing law clause and a New York
forum selection clause constitutes property in the United States.
See In re Inversora Eléctrica de Buenos Aires S.A., 560 B.R. 650,
655 (Bankr. S.D.N.Y. 2016) (“[D]ollar-denominated debt subject
to New York governing law and a New York forum selection
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clause is independently sufficient to form the basis for
jurisdiction.”) (citation omitted); Berau Capital, 540 B.R. at 84
(“The Court concludes that the presence of the New York choice
of law and forum selection clauses in the Berau indenture satisfies
the section 109(a) ‘property in the United States’ eligibility
requirement.”) (footnote omitted).

Id. at *7-8; see also In re Suntech Power Holdings Co., 520 B.R. 399, 412—-13 (Bankr.
S.D.N.Y. 2014) (concluding that establishment of a bank account in New York prior to
commencement of the chapter 15 proceeding was sufficient to satisfy section 109(a)); In re
Paper | Partners, L.P., 283 B.R. 661, 674 (Bankr. S.D.N.Y. 2002) (finding that debtors’
maintenance of original business documents in the United States constituted “property in the
United States” under section 109).

In Berau Capital, 540 B.R. at 83, this Court held that New York governing law and
forum selection clauses in a debtor’s indenture satisfied the “property in the United States”
requirement in section 109(a). See id. at 84 (“The Court concludes that the presence of the
New York choice of law and forum selection clauses in the Berau indenture satisfies the
section 109(a) ‘property in the United States’ eligibility requirement.”).

The Foreign Debtors satisfy section 109(a)’s requirement of property in the United
States. Each of the four Foreign Debtors paid its New York counsel a separate $250,000
retainer, for a total of $1 million, currently held in counsel’s client trust account in New York,
where they will remain pending final billing in these proceedings. (Kandylidis Decl. § 32;
Appell Declaration § 32(f).) The indebtedness that is the subject of the Debtors’ restructuring
efforts consists of approximately $4.5 billion face amount of U.S. dollar denominated debt, with
approximately $3.7 billion outstanding on the Petition Date. (Id. at 9 6.) This debt is governed

by four instruments, each of which was admitted in evidence at the hearing (PX-11, PX-12, PX-
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13 and PX-14), and each of those debt instruments is governed by New York law. (PX-11 §
12.06, PX-12 § 13.06, PX-13 § 6, and PX-14 § 10.08.) The two term loan agreements,
accounting for $3.2 billion face amount of the $4.5 billion total indebtedness, include exclusive
New York forum selection provisions. (PX-13 § 6, PX-14 § 10.08; see also Kandylidis
Declaration § 6.)

The Foreign Debtors’ debt instruments governed by New York law also satisfy the venue
requirements for these proceedings in the Southern District of New York. The Foreign Debtors
have no substantial assets in the United States other than the New York law governed debt. The
venue requirement in 28 U.S.C. § 1410 to maintain these chapter 15 cases in the Southern
District of New York is satisfied. See Berau Capital, 540 B.R. at 82 n.1.

C. The Verified Petition Meets the Requirements of Section 1515

These chapter 15 cases were properly commenced in accordance with sections 1504,
1509 and 1515. The Verified Petition for recognition of foreign proceedings was filed pursuant
to section 1515(a), and were accompanied by all documents and information required by sections
1515(b) and (c) and the relevant Bankruptcy Rules.

D. Each of the JPLs Qualifies as a “Foreign Representative”

A chapter 15 case is commenced by the filing of a petition for recognition (and related
documents) by the “foreign representative.” See 11 U.S.C. 1504, 1509(a), 1515(a). A
bankruptcy court may presume that the person petitioning for chapter 15 recognition is a foreign
representative if the decision or certificate from the foreign court so indicates. 11 U.S.C. §
1516(a). The Bankruptcy Code defines “foreign representative” as “a person or body, including

a person or body appointed on an interim basis, authorized in a foreign proceeding to administer
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the reorganization or the liquidation of the debtor’s assets or affairs or to act as a representative
of such foreign proceeding.” 11 U.S.C. § 101(24).

The Cayman Court appointed the JPLs as “the duly authorised foreign representative[s]
of the [Foreign Debtors]” and authorized the JPLs “to seek relief under Chapter 15 of Title 11 of
the United States Bankruptcy Code, and to take such steps arising in connection therewith that
the JPLs may consider appropriate.” (PX-3 (the “Cayman Orders”) § 3.) The Cayman Court
granted the JPLs the power to “seek recognition of their appointment in any jurisdiction the JPLs
deem necessary.” (Id. q 5(e); see also Reynolds Declaration q 53.) The JPLs are each proper
“foreign representatives” of the Foreign Debtors within the meaning of section 101(24). (See
also Appell Declaration 99 23-26; Reynolds Declaration 9 52-53.)

E. The Cayman Proceedings Are “Foreign Proceedings”

The Cayman Proceedings are “foreign proceedings” as required for recognition under
section 1517(a) of the Bankruptcy Code. See 11 U.S.C. 1517(a)(1). A “foreign proceeding” is
defined as

a collective judicial or administrative proceeding in a foreign
country, including an interim proceeding, under a law relating to
insolvency or adjustment of debt in which proceeding the assets

and affairs of the debtor are subject to control or supervision by a
foreign court, for the purpose of reorganization or liquidation.

11 U.S.C. § 101(23).

The Cayman Provisional Liquidation Proceedings and the proposed Cayman Schemes are
“collective judicial proceedings” commenced under Parts V and IV, respectively, of the Cayman
Companies Law. The statute is applicable to corporate insolvencies (in the case of the
provisional liquidations) or the adjustment of debt (in the case of the contemplated schemes)—it

is a “law relating to insolvency or adjustment of debt.” (See Reynolds Decl. § 51.) Under the
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Cayman Companies Law, a Cayman Court may (i) give regard to the wishes of creditors for all
matters related to the winding up of an insolvent company, (ii) make all debts payable on a
contingency basis and all present or future, certain or contingent claims against the company
admissible in the proceeding, (iii) appoint a liquidator who is required to convene meetings of
the creditors, and (iv) apply the property of the debtor in satisfaction of its liabilities pari passu
and distribute such property to creditors according to their rights and interests. (See SX-3 (the
“Companies Law”) §§ 105, 115, 139(1), 140(1).) The JPLs are “[o]fficers of the [Cayman]
Court,” and subject to the control of the Cayman Court. The JPLs or any creditor may apply to
the Cayman Court for an order for the continuation of the winding up under the supervision of
the Cayman Court. (See Companies Law §§ 108(2), 104(4), 131-133; see also Reynolds Decl.
99 31, 34.) A Cayman debtor’s assets and affairs are subject to the control or supervision of the
Cayman Court in both provisional liquidation proceedings and proceedings seeking sanctioning
of schemes of arrangement. (See id. § 51.) The purpose of the Cayman Provisional Liquidation
Proceedings is reorganization or, should the reorganization fail, liquidation; the purpose of the
contemplated Cayman Schemes is reorganization by way of an adjustment of debt. (See
generally Cayman Orders; Reynolds Decl. § 51.)

This Court and others have previously held that insolvency or debt adjustment
proceedings (including provisional liquidations) and schemes of arrangement under Cayman
Islands law qualify as foreign proceedings under chapter 15 of the Bankruptcy Code. See, e.g.,
In re Suntech Power Holdings Co., 520 B.R. 399 (Bankr. S.D.N.Y. 2014) (provisional
liquidation); In re Platinum Partners Value Arbitrage Fund et al., No. 16-12925 (SCC) (Bankr.
S.D.N.Y. Nov. 23, 2016) (ECF Doc. # No. 27) (official liquidation); In re Ardent Harmony

Fund, Inc., No. 16-12282 (MG) (Bankr. S.D.N.Y. Sept. 1, 2016) (official liquidation) (ECF Doc.
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# 17); In re Caledonian Bank Ltd., No. 15-10324 (MG) (Bankr. S.D.N.Y. Mar. 17, 2015) (ECF
Doc. # 39) (official liquidation); In re LDK Solar Co., No. 14-12387 (PJW) (Bankr. D. Del. Nov.
21,2014) (ECF Doc. # 43, 44) (provisional liquidation and scheme of arrangement). In response
to a question from the Court during trial, Wiener could not point to any case in which a U.S.
bankruptcy court found that a Cayman liquidation or scheme proceeding did not satisfy the
requirements of section 101(23) as a collective insolvency or debt adjustment proceeding subject
to judicial control.

F. The Cayman Proceedings Are “Foreign Main Proceedings”

The Cayman Proceedings are “foreign main proceedings” within the meaning of section
1502(4) of the Bankruptcy Code because each Debtor’s COMI is the Cayman Islands.

1. Each Debtor’s COMI is in the Cayman Islands

The Bankruptcy Code defines a “foreign main proceeding” as “a foreign proceeding
pending in the country where the debtor has the center of its main interests.” See 11 U.S.C. §
1502(4). A foreign proceeding “shall be recognized” as a foreign main proceeding if it is

pending where the debtor has its COML® See 11 U.S.C. § 1517(b)(1). While the Bankruptcy

6 The construct of the “center of main interests” was first used in insolvency laws in countries in the

European Union. UNCITRAL’s Model Law on Cross-Border Insolvency (“Model Law”) incorporated the construct
in the Model Law. Article 2 (Definitions) of the Model Law provides that “(b) ‘Foreign main proceeding’ means a
foreign proceeding taking place in the State where the debtor has the centre of its main interests . . . .” The
UNCITRAL Guide to Enactment of the Model Law explains that “[t]he Model Law does not define the concept
‘centre of main interests’. However, an explanatory report (the Virgos-Schmit Report), prepared with respect to the
European Convention, provided guidance on the concept of ‘main insolvency proceedings’ and notwithstanding the
subsequent demise of the Convention, the Report has been accepted generally as an aid to interpretation of the term
‘centre of main interests’ in the EC Regulation. Since the formulation ‘centre of main interests’ in the EC
Regulation corresponds to that of the Model Law, albeit for different purposes . . ., jurisprudence interpreting the
EC Regulation may also be relevant to interpretation of the Model Law.” UNCITRAL Model Law on Cross Border
Insolvency with Guide to Enactment and Interpretation q 82 (2014).

The terms “center of main interests” is used but not defined in chapter 15 of the Bankruptcy Code. See 11
U.S.C. §§ 1502(4), 1516(c), 1517(b)(1). “Center of main interests,” included within chapter 15, is not used in other
chapters of the Bankruptcy Code; eligibility to file under chapters 7 or 11, for example, is controlled by section
109(a), discussed elsewhere in this Opinion. Section 1508 directs a court interpreting chapter 15 to “consider its
international origin, and the need to promote application of this chapter that is consistent with the application of
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Code does not define “center of main interests,” section 1516(c) provides that, in the absence of
evidence to the contrary, a debtor’s registered office or habitual residence “is presumed to be the
center of the debtor’s main interests.” See 11 U.S.C. § 1516(c); see also In re Millennium Glob.
Emerging Credit Master Fund Ltd., 458 B.R. 63, 76 (Bankr. S.D.N.Y. 2011), aff’d, 474 B.R. 88
(S.D.N.Y. 2012) (“The party seeking to rebut a statutory presumption must present enough
evidence to withstand a motion for summary judgment”); In re ABC Learning Centres Ltd., 445
B.R. 318, 333 (Bankr. D. Del. 2010), aff’d, 728 F.3d 301 (3d Cir. 2013) (holding that debtor’s
registered jurisdiction was its COMI where no objection was raised or evidence presented
rebutting the section 1516 presumption). The legislative history indicates that this presumption
was “designed to make recognition as simple and expedient as possible” in cases where COMI is
not controversial. H. Rep. No. 109-31, Pt. 1, 109th Cong., Ist Sess. 112-13 (2005). “This
presumption is not a preferred alternative where there is a separation between a corporation’s
jurisdiction of incorporation and its real seat.” In re Bear Stearns High-Grade Structured Credit
Strategies Master Fund, Ltd., 374 B.R. at 128 (emphasis added) (citation omitted). In this case,
the Foreign Debtors shifted their COMI from the RMI to the Cayman Islands. The Court finds
that the Foreign Debtors” COMI shift was done for proper purposes to facilitate a value-

maximizing restructuring of the Foreign Debtors’ financial debt. The Foreign Debtors> COMI

similar statutes adopted by foreign jurisdictions.” 11 U.S.C. § 1508. It is therefore appropriate for U.S. bankruptcy
courts to consider interpretations from other international jurisdictions that have adopted the Model Law. The
Cayman Islands has not adopted the Model Law, and it does not appear that center of main interests provides a
standard for eligibility to file in the Cayman Islands. To the extent that a determination of center (or “centre,” as
spelled elsewhere) of main interests is relevant to eligibility to file proceedings in other countries, and has been
decided by the foreign court, it may well be appropriate for a U.S. bankruptcy court to give deference or comity to
the determination of the foreign court in the jurisdiction in which the foreign proceeding is filed. But since the
Cayman Court has not decided the issue here, no issue of deference or comity arises.
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shift to the Cayman Islands was “real,” satisfying the factors or indicia considered by courts in
determining a foreign debtor’s COMI.
Courts have identified several additional factors that may be considered in a COMI

analysis, including:

the location of the debtor’s headquarters; the location of those who

actually manage the debtor (which, conceivably could be the

headquarters of a holding company); the location of the debtor’s

primary assets; the location of the majority of the debtor’s

creditors or of a majority of the creditors who would be affected

by the case; and/or the jurisdiction whose law would apply to most
disputes.

In re SPhinX, Ltd., 351 B.R. 103, 117 (Bankr. S.D.N.Y. 2006); In re Bear Stearns High-Grade
Structured Credit Strategies Master Fund, Ltd., 374 B.R. at 128. While each of these factors is a
“helpful guide” in determining a debtor’s COMI, the factors are not exclusive, and none of the
factors is required nor dispositive. See Morning Mist Holdings Ltd. v. Krys (In re Fairfield
Sentry Ltd.), 714 F.3d 127, 137 (2d Cir. 2013) (explaining that “consideration of these specific
factors is neither required nor dispositive” and warning against mechanical application).

The Second Circuit and other courts often examine whether a chapter 15 debtor’s COMI
would have been ascertainable to interested third parties, finding “the relevant principle . . . is
that the COMI lies where the debtor conducts its regular business, so that the place is
ascertainable by third parties . . . . Among other factors that may be considered are the location
of headquarters, decision-makers, assets, creditors, and the law applicable to most disputes.” In
re Fairfield Sentry, 714 F.3d at 130. As the Second Circuit explained, by examining factors “in
the public domain,” courts are readily able to determine whether a debtor’s COMI is in fact
“regular and ascertainable [and] not easily subject to tactical removal.” Id. at 136-37; see also In

re British Am. Ins. Co., 425 B.R. 884, 912 (Bankr. S.D. Fla. 2010) (“The location of a debtor’s
27

S.A.117



17-10736-mg Doc 129 Filed 08/24/17 Entered 08/24/17 12:29:38 Main Document
Pg 28 of 35

COMI should be readily ascertainable by third parties.”); In re Betcorp Ltd., 400 B.R. 266, 289
(Bankr. D. Nev. 2009) (looking to ascertainability of COMI by creditors).

In assessing these factors, a chapter 15 debtor’s COMI is determined as of the filing date
of the chapter 15 petition, without regard to the debtor’s historic operational activity. See Inre
Fairfield Sentry, 714 F.3d at 137 (“[A] debtor’s COMI should be determined based on its
activities at or around the time the chapter 15 petition is filed, as the statutory text suggests.”).
However, as discussed in greater detail below, to the extent that a debtor’s COMI has shifted
prior to filing its chapter 15 petition, courts may engage in a more holistic analysis to ensure that
the debtor has not manipulated COMI in bad faith.

The JPLs submit that, as of the Petition Date, each Debtor’s “center of main interests”
within the meaning of chapter 15 of the Bankruptcy Code was in the Cayman Islands and that
COMI was not manipulated prior to the filing in bad faith. As explained more fully below, the
Court agrees. The Court concludes that the Cayman Proceedings are foreign main proceedings
based on the facts discussed at considerable length in Section F. of the Background section (I.)
above. Those facts establish that, among other things, the Foreign Debtors (i) conduct their
management and operations in the Cayman Islands, (ii) have offices in the Cayman Islands, (iii)
hold their board meetings in the Cayman Islands, (iv) have officers with residences in the
Cayman Islands, (v) have bank accounts in the Cayman Islands, (vi) maintain their books and
records in the Cayman Islands, (vii) conducted restructuring activities from the Cayman Islands,
(viii) provided notices of relocation to the Cayman Islands to paying agents, indenture trustees,
administrative and collateral agents, and investment service providers, and (ix) filed a Form 6-K

with the SEC showing that their office was in the Cayman Islands.
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2. Each Debtor Established its COMI in the Cayman Islands Prior to the
Petition Date

As described above, the Foreign Debtors are holding companies of the Group and
conduct their business throughout the world, principally on the high seas. (See Kandylidis Decl.
9 30.) Accordingly, the nature of the Group’s business and the mobility of their assets
complicate the COMI analysis.

However, the Foreign Debtors have engaged in various activities supporting their COMI
in the Cayman Islands for almost a year—beginning with the incorporation of UDW in the
Cayman Islands in April 2016. Among other things, the Foreign Debtors have (i) hosted
meetings with creditors and advisors in relation to the proposed restructuring in the Cayman
Islands, (i1) provided specific notice of relocation to paying agents, parties to the SUN Indenture,
DRH Indenture, DFH Credit Agreement and DOV Credit Agreement, and investment service
providers, and, perhaps most importantly, (iii) provided public notice and general recognition of
relocation through UDW’s Form 6-K report with the SEC, press releases and media reports.
(See generally Kandylidis Decl. §923-34.) Additionally, the Foreign Debtors’ boards of
directors and officers have been actively managing the Debtors from the Cayman Islands by,
among other things, convening regular and special meetings in the Cayman Islands over the last
few months. (See id. 9 24-26.) The Cayman Orders specifically grant them the authority “to
continue to exercise all powers of management conferred on them by the [Foreign Debtors] and
conduct the ordinary, day-to-day, business operations of the [Foreign Debtors].” (Cayman
Orders 9 6.) Courts have found activities such as these to establish a debtor’s COMI. See In re
Suntech, 520 B.R. at 418 (“Centered in the Cayman Islands, the JPLs took the necessary steps to

centralize the administration of the Foreign Proceeding there. They published notices of the
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Foreign Proceeding directing interested parties to contact [management] in the Cayman Islands.
They changed the Debtor’s address on SEC filings and informed the Debtor’s lenders to send
future notices to their offices in the Cayman Islands. They conducted Board meetings and
creditor meetings, largely through telephonic participation, from the Cayman Islands and
appointed a Cayman Island[s] director.”). Thus, the Foreign Debtors’ COMI was clearly the
Cayman Islands before and on the Petition Date. (See also Appell Decl. §31.)

Moreover, it does not matter that the Subsidiary Debtors are registered as non-resident
corporations in the RMI. While section 1516(c) creates a presumption that a debtor’s COMI is
the situs of its registered office, such presumption is rebuttable and should only be invoked “[i]n
the absence of evidence to the contrary.” 11 U.S.C. § 1516(c); see also In re Fairfield Sentry
Ltd., 440 B.R. 60, 64 (Bankr. S.D.N.Y. 2010) (“[A]s the Objectors have advanced evidence in
support of their position that New York is the proper COMI, the Court cannot rely solely upon
this presumption, but rather must consider all of the relevant evidence.”); In re Bear Stearns
High-Grade Structured Credit Strategies Master Fund, Ltd., 389 B.R. at 335 (“However, section
1516(c) creates no more than a rebuttable evidentiary presumption, which may be rebutted
notwithstanding a lack of party opposition. . .. Such a rebuttable presumption at no time relieves
a petitioner of its burden of proof/risk of non-persuasion.”) (citation omitted); In re Basis Yield
Alpha Fund (Master), 381 B.R. 37, 48—49 (Bankr. S.D.N.Y. 2008) (declining to presume that the
debtor’s COMI is where its registered office is located because there is enough “evidence to the
contrary” to rebut section 1516(c)). The Subsidiary Debtors are also registered as foreign
companies under the Companies Law in the Cayman Islands where, together with UDW, they
maintain offices. (See Kandylidis Decl. 4 4.) Thus, section 1516(c) does not indicate that the

Subsidiary Debtors’ COMI is the RMI.
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It also does not matter that UDW is classified as “exempted” under the Cayman
Companies Law, even though “exempted” company status appears to limit that company’s
activities in the Cayman Islands. Section 163 of the Cayman Companies Law provides: “Any
proposed company applying for registration under this Law, the objects of which are to be
carried out mainly outside the Islands, may apply to be registered as an exempted company.”
(Companies Law § 163 (emphasis added); see also id. § 174 (prohibiting exempted companies
from trading in the Cayman Islands except in furtherance of its business outside the Cayman
Islands).) The vast majority of Cayman companies are incorporated as exempted companies
under the Companies Law. (See Reynolds Decl. § 16.) While exempted companies are
prohibited from trading in the Cayman Islands, except in furtherance of their business outside
the Cayman Islands, they may still be managed from there:

Section 174 clarifies that it is not to be construed so as to prevent

the exempted company from effecting and concluding contracts

in the Cayman Islands and exercising in the Cayman Islands all of

its powers necessary for the carrying on of its business outside the

Cayman Islands. An exempted company can therefore, for

example, maintain premises and employ staff and appoint

directors and other agents who are resident in the Cayman Islands,

in furtherance of the company’s business outside the Cayman

Islands.
Id. 9 18; cf. In re Bear Stearns High-Grade Structured Credit Strategies Master Fund, Ltd., 389
B.R. at 338 (mentioning the debtors’ status as exempted companies in discussing the debtors’
lack of activities in the Cayman Islands); In re Basis Yield, 381 B.R. at 49 (finding that the
debtor was not entitled to the presumption under section 1516(c) because “there is at least a
question in the Court’s mind as to whether this exempted company . . . would have its COMI in

the Cayman Islands”) (emphasis added). Because the business of the Ocean Rig Group is

primarily conducted on the high seas, the Court finds that the Group’s business is generally
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conducted outside of any jurisdiction in which it was managed. Accordingly, the Cayman
Islands is the site of the Debtors’ “main interests”—it is the site where their business is run.

No evidence in the record suggests any other potential location for the Foreign Debtors’
COMLI. First, the RMI is not the COMI for the Foreign Debtors—even the Subsidiary Debtors.
The trial evidence shows that the Foreign Debtors never conducted operations or directed their
affairs from the RMI; they never maintained administrative, management or executive offices in
the RMI; never had any directors who were residents or citizens of the RMI; and never held a
meeting of its directors or shareholders in the RMI. (See Kandylidis Decl. 9 4, 25.)

Second, although UDW was previously a tax resident of Cyprus, it has not been a tax
resident there since December 2016 and it no longer maintains any presence there. (See id. 4 24.)
The mobile nature of the Foreign Debtors’ business, and the majority of COMI factors, point to
the Cayman Islands as their COMI. The Court expressly finds that the Foreign Debtors had their
COMI in the Cayman Islands before the Petition Date and that it remains there today. See Inre
Millennium Glob., 458 B.R. at 79 (“In addition to the fact that Bermuda was the only COMI
reasonably ascertainable by third parties, there is insufficient evidence in this case that
establishes the COMI in a location other than Bermuda. . . . On this record, the proof does not
establish an alternative COMI. Since every entity has a center of main interests, the fact that the
evidence does not disclose a COMI other than Bermuda operates in favor of granting recognition
of the Bermuda proceedings as foreign main proceedings.”) (emphasis added) (internal citation
omitted).

3. The Debtors Have Not Manipulated COMI in Bad Faith

“In any proceeding for foreign recognition, of great concern to the Court is the potential

for mischief and COMI manipulation. . . . Thus, even courts that have recently relegated the
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COMI focus to the time of the petition for recognition . . . would likely support a totality of the
circumstances approach where appropriate.” In re Fairfield Sentry, 440 B.R. at 65-66 (internal
citations omitted). The Court finds that the Foreign Debtors purposefully established the
Cayman Islands as their COMI before the Petition Date. The Foreign Debtors’ actions in doing
so were not taken in bad faith. There is no evidence in the record pointing to any “insider
exploitation, untoward manipulation, [and] overt thwarting of third party expectations,” that
would support denying recognition here. See id. The evidence establishes that the Foreign
Debtors had a legitimate, good faith purpose for shifting their COMI from the RMI to the
Cayman Islands.

Although UDW was a non-resident corporation incorporated in the RMI until April 2016,
and DRH, DFH and DOV are still non-resident corporations in the RMI, the RMI has not
adopted a bankruptcy law or other insolvency statute. (See Stipulation as to Republic of
Marshall Islands Law (ECF Doc. # 115) (“The RMI has not adopted the federal Bankruptcy
Code, has no bankruptcy or insolvency statute currently in force, and has no statutory,
regulatory, or administrative provisions regarding corporate restructuring. In addition, there is
no judicial process under RMI law equivalent to a United States Chapter 11 or a Cayman scheme
of arrangement.”).) The only provisions under RMI law that address financially distressed
corporations—the Business Corporations Act and the Uniform Foreign Money-Judgments
Recognition Act—contemplate dissolution and, therefore, any insolvency process in the RMI
would invariably result in a value-destroying liquidation process. Accordingly, the Foreign
Debtors’ COMI shift to the Cayman Islands was done for legitimate reasons, motivated by the
intent to maximize value for their creditors and preserve their assets. The Court finds that the

Foreign Debtors” COMI was not manipulated in bad faith.
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G. Recognition of the Cayman Proceedings Would Not Be Manifestly Contrary
to United States Policy

Section 1506 provides that a bankruptcy court may decline to grant relief requested if the
action would be “manifestly contrary to the public policy of the United States.” 11 U.S.C. §§
1506, 1517(a). This public policy exception is narrowly construed. In re Sino-Forest
Corporation, 501 B.R. 655, 665 (Bankr. S.D.N.Y ., 2013) (explaining that section 1506’s “public
policy exception is narrowly construed”); In re Toft, 453 B.R. 186, 195 (Bankr. S.D.N.Y. 2011)
(“[T]hose courts that have considered the public policy exception codified in [section] 1506 have
uniformly read it narrowly and applied it sparingly.”); see also Armada (Singapore) Pte Ltd. v.
Shah (In re Ashapura Minechem Ltd.), 480 B.R. 129, 139 (S.D.N.Y. 2012); In re Ephedra Prods.
Liab. Litig., 349 B.R. 33, 336 (S.D.N.Y. 2006). Granting recognition of the Cayman
Proceedings advances the public policy objectives of sections 1501(a) and 1508; nothing that has
transpired here trenches upon the policy concerns underlying section 1506.

1. CONCLUSION

For the reasons explained above, following an evidentiary hearing, the Court finds and
concludes that the Foreign Representatives established by a preponderance of the evidence that
each of the four Foreign Debtors’ proceedings pending in the Cayman Court is entitled to

recognition as a foreign main proceeding.
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If the Cayman Court sanctions the Foreign Debtors’ schemes of arrangement, upon
application of the Foreign Representatives, the Court will proceed to determine whether each

scheme of arrangement should be recognized and enforced by this Court.’

A separate order recognizing the Foreign Debtors’ Cayman Islands Proceedings as

foreign main proceedings will be entered.

Dated: August 24, 2017
New York, New York

MARTIN GLENN
United States Bankruptcy Judge

7 Nothing in this Opinion addresses any of the issues that may need to be resolved if the Cayman Court

sanctions the four schemes and this Court is asked to recognize and enforce the schemes. Highland, for one, has
indicated that it will oppose recognition and enforcement of the UDW scheme if it is sanctioned by the Cayman
Court. At the same time, nothing in this Opinion is intended to express any reasons why this Court will not
recognize and enforce any of the schemes if they are sanctioned by the Cayman Court.
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The Honorable Martin Glenn

United States Bankruptcy Court
Southern District of New York

One Bowling Green, Courtroom #523
New York, NY 10004-1408

Re: Inre Ocean Rig UDW Inc, et al., Case No. 17-10736 (MG) (Bankr, S.D.N.Y)

Dear Judge Glenn:

Highland Capital Management LP (“Highland”) submits this letter jointly and with the
consent of counsel for Simon Appell of Alix Partners, LLP and Eleanor Fisher of Kalo (Cayman)
Ltd, in their capacities as joint provisional liquidators and authorized foreign representatives (the
“Petitioners,” and together with Highland, the “Parties™) of Debtors Ocean Rig UDW Inc., Drill
Rigs Holdings Inc., Drillships Financing Holding Inc., and Drillships Ocean Ventures Inc.

The Parties wish to inform the Court that Highland has determined that it will not take a
position on whether this Court should recognize Debtors’ provisional liquidation and scheme of
arrangement proceedings under the Cayman Islands Companies Law (2016 Revision) pending
before the Grand Court of the Cayman Islands (the “Cayman Proceedings”) as foreign main or
foreign non-main proceedings under Chapter 15 of the Bankruptcy Code. As a result, Highland
will not object to or contest the relief requested in the Verified Petition in the above-titled
proceeding [ECF No. 2] and does not intend to take any of the steps contemplated by the
Amended Recognition Hearing Management and Scheduling Order dated June 7, 2017 [ECF No.
78]. Accordingly, the Parties have jointly agreed to forgo all depositions in connection with the
recognition hearing, and respectfully submit that the deadlines and hearing scheduled pursuant to
the Court’s Order Re Depositions and Document Production in Connection with Hearing on
Recognition of Foreign Proceedings, dated June 6, 2017 [ECF No. 76] are now moot. As a result
there will be no discovery objections filed and no need for a hearing on June 29, 2017.

Notwithstanding the foregoing, Highland reserves all rights to: (i) challenge the Debtors’
proposed schemes of arrangement in the Cayman Proceedings; (ii) challenge any motion or
action in these cases to approve or enforce any sanctioned schemes of arrangement; and (iii)
continue to prosecute its appeal of this Court’s ruling made and so-ordered on the record during
the April 20, 2017 hearing denying that portion of Highland’s Limited Objection [ECF Nos. 25
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& 46] requesting that the Court modify the Provisional Relief Order [ECF No. 41] to permit
Highland and other creditors to file an involuntary petition for relief against the Debtors. The
Petitioners similarly reserve all rights.

Respectfully submitted,

Kostas D. Katsiris

cc: All counsel of record
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re Chapter 15

OCEAN RIG UDW INC,, et al., Case No. 17-10736 (MQ)

Debtors in Foreign Proceedings. (Jointly Administered)

N N N N N N N

DECLARATION OF JAMES F. DALOIA PURSUANT TO 28 U.S.C. § 1746

I, James F. Daloia, declare under penalty of perjury that the following is true and correct:

1. I am an individual over 21 years of age and am competent to testify and to
provide this declaration in connection with the Foreign Representative’s Motion Pursuant to
Section 1521(a) of the Bankruptcy Code and Rule 9020 of the Federal Rules of Bankruptcy
Procedure For An Order Enforcing Prior Order Of Bankruptcy Court And Enjoining Highland
From Prosecuting Its Complaint in the High Court of the Republic of the Marshall Islands And

Related Relief (the “1521 Motion™).

BACKGROUND
2. I earned a bachelor’s degree from Siena College and a Juris Doctor degree from
Hofstra University School of Law.
3. I am the Director of Solicitation and Disbursements at Prime Clerk LLC (“Prime

Clerk”), an administrative services firm with significant experience in both the legal and

' UDW, a foreign Debtor, is a Cayman Islands exempted company with registration number 310396. DRH, DFH, and DOV are each foreign
Debtors that are non-resident corporations registered in the Republic of the Marshall Islands (the “RMI”) with RMI registration numbers 32563,
61701, and 55652, respectively, and which are registered as foreign companies in the Cayman Islands with Cayman Islands registration numbers
316134, 316135, and 316137, respectively. The Debtors have a registered address in the Cayman Islands of c/o Maples Corporate Services
Limited, P.O. Box 309, Ugland House, South Church Street, George Town, Grand Cayman, KY1-1104, Cayman Islands, and business address
c/o Ocean Rig Cayman Management Services, SEZC Limited, 3rd F1. Flagship Building, Harbour Drive, Grand Cayman, Cayman Islands.

2 Except as otherwise indicated, capitalized terms used herein carry the meanings ascribed to them in the 1521 Motion.

1
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administrative aspects of large, complex bankruptcy cases. I have held this position since
January 2015.

4. Prime Clerk’s professionals have experience in noticing, claims administration,
solicitation, balloting, and facilitating other administrative aspects of bankruptcy cases. At
Prime Clerk, I specialize in noticing and balloting of holders of domestic and international
claims and bank debt. Prior to working at Prime Clerk, I was the Manager of Solicitation at
another information agent. I have extensive experience with plan solicitations and related plan
distributions and have managed some of the largest and most complex restructurings for
numerous debtors, including most recently in relation to the scheme of arrangement of Boart
Longyear, Inc.

5. I, as an employee of Prime Clerk, have been retained by UDW to provide
consulting services to the Scheme Companies regarding schemes of arrangement (the
“Schemes”) in the Cayman Islands for each of UDW, DFH, DOV and DRH in accordance with
that certain Restructuring Support Agreement dated March 23, 2017 (as amended from time to
time). These services include service of scheme documents, tabulation of scheme ballots and
shareholder solicitation.

6. More specifically, on February 14, 2017, Prime Clerk was appointed as the
information agent (the “Information Agent”) by the Scheme Companies for the Schemes
proposed by the Scheme Companies with certain of their financial creditors (the “Scheme
Creditors”). The role of the Information Agent is to assist the Scheme Companies with, among
other things, the creation and management of a website to provide information to Scheme

Creditors, further communications with Scheme Creditors (both directly and through clearing
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systems), voting mechanics, the calculation of voting values and the distribution of Scheme

consideration.
RESTRUCTURING EFFECTIVE DATE
7. True and correct copies of the Debtors’ Schemes are attached hereto as Exhibits
A-D’
8. Pursuant to clause 4.1 of each Scheme, the Restructuring Effective Date occurs on

“the Business Day on which UDW gives notice to the Scheme Creditors through the Information
Agent Website” that certain enumerated conditions have been satisfied or waived in accordance
with clause 4.2 of each Scheme.

0. On September 22, 2017, UDW provided notice to the Information Agent that each
of the conditions in clause 4.1 of each Scheme had been satisfied or waived in accordance with
clause 4.2 of each Scheme.

10.  Upon receiving such notice from UDW, the Information Agent provided notice to
the Scheme Creditors that these conditions had been satisfied or waived and that the
Restructuring Effective Date had occurred through the Information Agent Website on
September 22, 2017.

11. A true and correct copy of a press release issued by UDW and available through
the Information Agent Website, entitled “Ocean Rig UDW Inc. Announces the Completion of Its
Restructuring and the Occurrence of the Restructuring Effective Date,” is attached hereto as

Exhibit E.

3 A copy of the definitional and interpretive provisions of the Schemes are attached as Exhibit H to the Declaration of Evan C. Hollander
Pursuant to 28 U.S.C. § 1746 filed concurrently herewith.
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HIGHLAND’S HOLDINGS OF DFH TERM LOAN DEBT

12. I understand that Highland Floating Rate Opportunities Fund, Highland Global
Allocation Fund, Highland Loan Master Fund, L.P., Highland Opportunistic Credit Fund, and
Nexpoint Credit Strategies Fund (the “Highland Funds”) filed a complaint in the High Court of
the Republic of the Marshall Islands against Dryships Inc., Ocean Rig Investments Inc., TMS
Offshore Services Ltd., Sifnos Shareholders Inc., Agon Shipping Inc., Antonios Kandylidis, and
George Economou on August 31, 2017 (the “RMI Complaint™).

13. I further understand that the Highland Funds assert in the RMI Complaint that they
have brought suit in their capacity as, inter alia, beneficial owners and holders of “term
loans . . . made pursuant to that certain Credit Agreement, dated as of July 12, 2013, as amended
and restated by and among [DFH] and Drillships Projects Inc. as borrowers, Ocean Rig as
guarantor, Deutsche Bank AG New York Branch as administrative and collateral agent, and the
lenders party thereto” (the “DFH Term Loan Debt”). See RMI Complaint 9 12-16.

14. In Prime Clerk’s capacity as Information Agent, it has periodically received lender
registers from Deutsche Bank, listing holders of DFH Term Loan Debt as of particular dates.

15. I received such lender registers from Deutsche Bank, dated August 10, 2017, the
voting record date, August 31, 2017, the date that the Highland Funds filed the RMI Complaint,
and September 13, 2017, the distribution record date.

16. Having reviewed the lender registers from all three of these dates, it is apparent to
me that none of the Highland Funds were holders of any DFH Term Loan Debt on August 10,

2017, August 31, 2017, or September 13, 2017.
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I declare under penalty of perjury that the foregoing is true and correct.

%’

J amegﬂz . Daloia

Dated: October'ZQ, 2017
New York, New York

S.A.136



Exhibit 8

S.A.137



Exhibit 1



EXECUTION COPY

OCEAN RIG UDW INC.

7.25% SENIOR NOTES DUE 2019

INDENTURE

Dated as of March 26, 2014

Deutsche Bank Trust Company Americas, as Trustee

[[3458327]]

S.A.139



SECTION 1.01.
SECTION 1.02.
SECTION 1.03.

SECTION 2.01.
SECTION 2.02.
SECTION 2.03.
SECTION 2.04.
SECTION 2.05.
SECTION 2.06.
SECTION 2.07.
SECTION 2.08.
SECTION 2.09.
SECTION 2.10.
SECTION 2.11.
SECTION 2.12.
SECTION 2.13.
SECTION 2.14.

SECTION 3.01.
SECTION 3.02.
SECTION 3.03.
SECTION 3.04.
SECTION 3.05.
SECTION 3.06.
SECTION 3.07.

TABLE OF CONTENTS

Page
ARTICLEI
DEFINITIONS AND INCORPORATION BY REFERENCE
DEfINITIONS.....cceiiieieee e et e 1
Other DEfINITIONS .....cccooveiiiiereeeeee s 37
RUIES Of CONSIIUCLTION ... 38
ARTICLE Il
THE NOTES
FOrm and Dating ......ccceeeeiieiieniesiesie e e 39
Execution and Authentication; Additional NOtes..........cccceveverenenene 40
Registrar, Transfer Agent and Paying Agent..........ccocoeveeveenenceeneene. 41
Paying Agent to Hold Money in TruSt........ccccvevveieneenesee e 41
HOIAEr LSS, et 41
Transfer and EXCNaNQE .......covvveieeiiceeceee e 42
RepIacemMent NOLES .........coviiieeeeeee s 55
OULStaNdiNg NOLES.........coveeiieeere e 55
TrEaSUrY NOLES......cceeiieiee e e 95
TemMPOrary NOES ......coiiiii ettt 56
(@F= 0o = 1 o] o TSR 56
DefaUlt INTEIrESL.......ciieeeeee e 56
Persons Deemed OWNESS ........ooviereeiereesee et 57
Interest Payment Date; Record Date...........ccccueveeveseeseeinseeseesiesnens 57
ARTICLE I
REDEMPTION AND PURCHASE
NOUCESTO TIUSLEE ....eeeeeeeieee ettt 57
Selection of Notesto Be Redeemed or Purchased............ccoovveeieenen. 57
Notice Of REAEMPLION ..o 58
Effect of Notice of Redemption..........cccceveevicve e 59
Deposit of Redemption or Purchase Price.........cccovvereeieienenenenens 59
Notes Redeemed or Purchased in Part ...........ccocovvvinenininienesesenins 60
Optional REJEMPLION.........ociiiiirieeieee e e 60
Optional Redemption for Changes in Withholding Taxes................... 61

SECTION 3.08.

[[3458327]]

S.A.140



SECTION 4.01.
SECTION 4.02.
SECTION 4.03.
SECTION 4.04.
SECTION 4.05.
SECTION 4.06.
SECTION 4.07.
SECTION 4.08.
SECTION 4.09.
SECTION 4.10.

SECTION 4.11.
SECTION 4.12.
SECTION 4.13.
SECTION 4.14.
SECTION 4.15.
SECTION 4.16.
SECTION 4.17.
SECTION 4.18.
SECTION 4.19.
SECTION 4.20.

SECTION 5.01.

SECTION 6.01.
SECTION 6.02.
SECTION 6.03.
SECTION 6.04.
SECTION 6.05.
SECTION 6.06.
SECTION 6.07.
SECTION 6.08.
SECTION 6.09.
SECTION 6.10.
SECTION 6.11.

[[3458327]]

ARTICLE IV

COVENANTS

Payment Of NOLES........ccueiiee e 62
Maintenance of OffiCe Or AQENCY ......coovriereereree e 62
COrporate EXISIENCE......ccveieceerie e ee e 63
ComplianCe CertifiCate ........ooeeieriireeree e 63
L= (- TSP 64
Stay, Extension and USUry Laws........ccccecvieerenieneenesee e 64
Restricted Payments.........cocveveeeeiierecce et 64
Incurrence of Indebtedness and I ssuance of Preferred Stock .............. 69
LIBINIS. .. ettt e bbb 73
Dividend and Other Payment Restrictions Affecting

SUDSIAIBITES......eeeiciieeee et 73
Transactions With AffilIateS.......ccviviiiireee e 75
BUSINESS ACHVITIES. ....c.eeiiiisiesiesieseeee e 78
Future NOte GUEaIaNEEES ........cccueeieieieeree e 78
Designation of Restricted and Unrestricted Subsidiaries..................... 78
PaymentS fOr CONSENT .........coviriiiiee e 79
REPDOIS .. 79
SUSPENSION Of COVENANES.......ccoiirieiieriee e 81
Offer To Repurchase Upon Change of Control ..........ccccceveeeeveeiiennnene. 82
ASSEL SAIES ... e e 84
Additional AMOUNES.......cocuiiiriiririrereeeere e e 88

ARTICLEV
SUCCESSORS
Merger, Consolidation or Sale Of ASSELS ......ccccvvveevercvnieeneee e, 91
ARTICLE VI

DEFAULTS AND REMEDIES

Events of Defallt .........ccocvvieieeeeeeee e 93
ACCE EIALTON ...ttt sb e 95
Other REMEAIES.......ceoiiiieeeeeeceee e 95
Waiver Of Past DefaultS.........ccoviirerieiirese e 96
Control DY MEJOFITY ...c.coovereeiieeieeeeeeee e 96
Limitation ON SUITS........ccueieieresiseseseeeeie e 96
Rights of Holders To Receive Payment............ccocovevereeieieneneneneene 97
Collection SUIt DY TIUSLEE ......covveeieceeceee e 97
Trustee May File Proofs of Claim .........ccoccoveviiiiininneeee e 97
PrIOMTIES. ..ttt ettt nreene s 98
Undertaking fOr COSES.......coiiriririnieeee e 98
i

S.A.141



SECTION 7.01.
SECTION 7.02.
SECTION 7.03.
SECTION 7.04.
SECTION 7.05.
SECTION 7.06.
SECTION 7.07.
SECTION 7.08.
SECTION 7.09.
SECTION 7.10.
SECTION 7.11.

ARTICLE VII

TRUSTEE
DULIES OF TTUSIER. ...ttt 99
RIGNES Of TIUSIEE.... et 100
Individual RightS Of TrUStEE .......cceeveeieeeece e 101
Trustee S DISCIAIMEY ..o 101
NOtiCe Of DEFAUILS.......ceeeeiirierieee e 101
RESEIVEL. ... e e 101
Compensation and INAeMNItY ........ccceiieeieeieseere e 101
Replacement Of TrUSLEE ........coviriiiiereeee e 102
Successor Trustee by Merger, ELC .......coovevvveeveece e 104
Eligibility; DisqualifiCation ...........ccccevevireniesieceseeeeee e 104
Trustee in Other Capacities, Paying Agent...........cccveveveveeneeseeseenne 104
ARTICLE VI

LEGAL DEFEASANCE AND COVENANT DEFEASANCE

SECTION 8.01.
SECTION 8.02.
SECTION 8.03.
SECTION 8.04.
SECTION 8.05.

SECTION 8.06.
SECTION 8.07.

SECTION 9.01.
SECTION 9.02.
SECTION 9.03.
SECTION 9.04.
SECTION 9.05.

Option to Effect Legal Defeasance or Covenant Defeasance............ 105
Legal Defeasance and DisCharge.........ccoveveeneenenenneeneseeseeee s 105
Covenant DEfEASANCE. .......cccueveieereeie e see e 106
Conditionsto Legal or Covenant Defeasance............ccccecvevvecveenen. 106
Deposited Money and Government Securitiesto be Held in

Trust; Other Miscellaneous ProViSIONS..........ccccvveeneeiescenescenseenees 108
Repayment t0 the ISSUEN .........coceeieceeceee e 108
REINSIAIEMENT.......coiiiie e e 109

ARTICLE IX

AMENDMENT, SUPPLEMENT AND WAIVER

Without Consent Of HOIAErS........cocueviiieiiciee e 109

With Consent Of HOIAEI'S .......oovveieiieee e 110

Revocation and Effect of CONSENES.........ccceevvveeiiiee i 112

Notation on or Exchange of NOtES...........cccevererineriieieerese e 112

Trustee to Sign Amendments, ELC ........cccovvevvecececve e, 112
ARTICLE X

SATISFACTION AND DISCHARGE

SECTION 10.01. Satisfaction and DiSCharge.........cccovevveieereeieeceesie e 113
SECTION 10.02. Application Of Trust MONEY..........ccocueieeiiereriireneneseeeeee e 114
iii

[[3458327]

S.A.142



ARTICLE XI

NOTE GUARANTEES
SECTION 11.01. NOtE GUAIEINTEES........ervervirierieriirieeeeste e seeste st sie e eesee e seessesressesns 114
SECTION 11.02. Limitation on Guarantor LiabDility.........ccoceereerierreninnienesie e 116
SECTION 11.03. REIBESES........cruererieeieiiesiesie sttt sttt e e sae e b s sns 116
ARTICLE XII
MISCELLANEOUS

SECTION 12.01. NOUCES .....eeeuirierueeieiesiesie st st st st see st e bbb s sse e e sbessesns 117
SECTION 12.02. Certificate and Opinion asto Conditions Precedent..............ccccccu... 118
SECTION 12.03. Statements Required in Certificate or Opinion.........cccceceveeeevveinnnnns 119
SECTION 12.04. Rulesby Trustee and AQENtS........ccecereerieriirneeresie e see e 119
SECTION 12.05. No Personal Liability of Directors, Officers, Employees and

SEOCKNOIAENS......eeieieeee s 119
SECTION 12.06. GOVENING LAW ..c.eeeiuieieieiesieeiesiiesieeseesseesteeeesseesseeaesseessessessesssnssens 119
SECTION 12.07. No Adverse Interpretation of Other Agreements............ccocceveeeveennene 120
SECTION 12.08. SUCCESSOIS.....cccueerureereeareesseesnessseesseessessseessessssessessnsesssessssesssessnseens 120
SECTION 12.09. SeVErability ....ccceeeeieriesiisie sttt 120
SECTION 12.10. Counterpart OrigiNalS........cccueouereererieesierieeieseessesseeseesseseesseenseseens 120
SECTION 12.11. Table of Contents, Headings, ELC .........ccoccvviieeienieneeeeee e 120
SECTION 12.12. PreSCription .....ccceeeiierieseiniesiesiesieseseesee et e e e s s see s 120
SECTION 12.13. Patliot AC.....ccceiieeeiieriesiisiesieeieeeeesee e sse e sseseeeeseessessessessessesnas 120
SECTION 12.14. FOrCE MEJEUIE.......cccueeieeeeeiteeiesteesteeieesseesteesaesseesseasaesseessesseessesnsessenns 121
EXHIBITS
Exhibit A FORM OF NOTE A-1
Exhibit B FORM OF CERTIFICATE OF TRANSFER B-1
Exhibit C FORM OF CERTIFICATE OF EXCHANGE C-1
Exhibit D FORM OF SUPPLEMENTAL INDENTURE D-1
NOTE: ThisTable of Contentsshall not, for any purpose, be deemed to be part of this

Indenture.

[[3458327]]

S.A.143



INDENTURE, dated as of March 26, 2014, between
OCEAN RIG UDW INC., aMarshall Islands corporation (the
“Issuer”), and DEUTSCHE BANK TRUST COMPANY
AMERICAS, aNew Y ork banking corporation, as trustee (together
with its successors and assigns, in such capacity, the “Trustee”).

The Issuer and the Trustee agree as follows for the benefit of each other
and for the equal and ratable benefit of the Holders (as defined herein) of the Notes:

ARTICLE

Definitions and Incorporation by Reference

SECTION 1.01. Definitions.
“Acquired Debt” means, with respect to any specified Person:

Q) Indebtedness of any other Person existing at the time such other
Person is merged with or into or became a Restricted Subsidiary of such specified
Person (regardless of the form of the applicable transaction by which such Person
became a Restricted Subsidiary) or expressly assumed in connection with the
acquisition of assets from any other such Person, whether or not such
Indebtedness is Incurred in connection with, or in contemplation of, such other
Person merging with or into, or becoming a Restricted Subsidiary of, such
specified Person or of such Indebtedness being Incurred in connection with the
acquisition of assets; and

2 Indebtedness secured by a Lien encumbering any asset acquired by
such specified Person.

Acquired Debt will be deemed to be Incurred on the date the acquired Person becomes a
Restricted Subsidiary or the later of the date such Indebtednessis Incurred or the date of
the related acquisition of assets from such Person.

“Additiona Drilling Unit” meansadrilling rig or drillship or other Vessel
that is used or useful in the Permitted Business.

“Affiliate” of any specified Person means any other Person directly or
indirectly controlling or controlled by or under direct or indirect common control with
such specified Person. For purposes of this definition, “control,” as used with respect to
any Person, means the possession, directly or indirectly, of the power to direct or cause
the direction of the management or policies of such Person, whether through the
ownership of voting securities, by agreement or otherwise. For purposes of this
definition, the terms “controlling,” “controlled by” and “under common control with”
have correlative meanings.

“Agent” means any Registrar, Paying Agent, Transfer Agent or
Authentication Agent.
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“Applicable Premium” means, with respect to any Note on any
Redemption Date, the greater of:

Q) 1.0% of the principal amount of the Note; and
(2 the excess of:

(A)  thepresent value at such Redemption Date of (i) the
redemption price of the Note at April 1, 2017 (such redemption price
being set forth in the table appearing in Section 3.07(b) (“ Optional
Redemption”)), plus (ii) al required interest payments due on the Note
through April 1, 2017 (excluding accrued but unpaid interest to the
redemption date), computed using a discount rate equal to the Treasury
Rate as of such redemption date plus 50 basis points; over

(B)  theprincipal amount of the Note.
“Applicable Procedures’ means, with respect to any transfer or exchange

of or for beneficia interestsin any Global Note, the rules and procedures of the
Depositary, Euroclear and Clearstream that apply to such transfer or exchange.

“Asset Sale’” means;

Q) any sale, lease, conveyance or other disposition, whether in a
single transaction or a series of related transactions, of property or assets of the
Issuer or any of the Restricted Subsidiaries, including any disposition by means of
amerger, consolidation or similar transaction;

2 the issuance or sale of Equity Interestsin any of the Restricted
Subsidiaries, other than statutory or directors qualifying shares, whether in a
single transaction or a series of related transactions; and

©)] an Involuntary Transfer.

Notwithstanding the preceding, none of the following items shall be
deemed to be an Asset Sale:

Q) any single transaction or series of related transactions that involves
assets having a Fair Market Value or that results in generating Net Proceeds, in
either case, of less than $30.0 million;

2 atransfer of Equity Interests or other assets between or among the
Issuer and the Restricted Subsidiaries;

3 an issuance of Equity Interests by a Restricted Subsidiary to the
Issuer or to another Restricted Subsidiary;
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4) the sale, lease or other disposition of products, services or accounts
receivable in the ordinary course of business and any sale or conveyance or other
disposition of damaged, worn-out or obsol ete assets in the ordinary course of
business,

) the sale or other disposition of cash or Cash Equivalents, hedging
contracts or other financial instruments;

(6) licenses and sublicenses by the Issuer or any of the Restricted
Subsidiaries of software or intellectual property in the ordinary course of
business,

@) a Restricted Payment that does not violate Section 4.07
(“Restricted Payments’) or a Permitted | nvestment;

(8) the sale, lease, conveyance or other disposition of all or
substantialy all of the assets of the Issuer and the Restricted Subsidiaries taken as
awhole in amanner governed by Section 5.01 (“Merger, Consolidation or Sale of
Assets’) or any disposition that constitutes a Change of Control;

9 the creation or perfection of any Lien permitted under this
Indenture, and any disposition of assets resulting from foreclosure under any such
Lien;

(10) any surrender or waiver of contract rights or the settlement,
release, recovery on or surrender of contract, tort or other claims; and

(11) aQualified MLP Asset Transfer.

“ Attributable Indebtedness’ in respect of a Sale and L ease-Back
Transaction means, at the time of determination, the present value (discounted according
to GAAP at the cost of indebtedness implied in the lease; provided that if such discount
rate cannot be determined in accordance with GAAP, the present value shall be
discounted at the interest rate borne by the Notes, compounded annually) of the total
obligations of the lessee for rental payments during the remaining term of the lease
included in such Sale and Lease-Back Transaction (including any period for which such
lease has been extended); provided, however, that if such Sale and Lease-Back
Transaction resultsin a Capital Lease Obligation, the amount of Indebtedness represented
thereby shall be determined in accordance with the definition of “ Capital Lease
Obligations.”

“Bankruptcy Law” means Title 11, U.S. Code, as may be amended from
timeto time, or any similar Federal, state or foreign law for the relief of debtors.

“Beneficial Owner” has the meaning assigned to such term in Rule 13d-3
and Rule 13d-5 under the Exchange Act, except that in calculating the beneficial
ownership of any particular “person” (asthat term is used in Section 13(d)(3) of the
Exchange Act), such “person” shall be deemed to have beneficial ownership of all

3
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securities that such “person” has the right to acquire by conversion or exercise of other
securities, whether such right is currently exercisable or is exercisable only after the

passage of time.

“Board of Directors’ means;

Q) with respect to a corporation, the board of directors of such
corporation or any committee thereof duly authorized to act on behalf of such
board of directors,

(2 with respect to a partnership, the board of directors of the
partnership or the general partner of such partnership, as the case may be;

3 with respect to alimited liability company, the managing member
or members or any controlling committee of managing members thereof or the
manager or any committee of managers; and

4) with respect to any other Person, the board or committee of such
Person serving asimilar function.

“Business Day” means aday other than a Saturday, Sunday or any other
day on which banking institutionsin New Y ork, Norway, the Republic of the Marshall
Islands, Greece, the United Kingdom or the place of any payment required to be made
hereunder are authorized or required by law to close.

“Capital Lease Obligations’ means, at the time any determination isto be
made, the amount of the liability in respect of acapital lease that would at that time be
required to be capitalized on a balance sheet prepared in accordance with GAAP, and the
Stated Maturity thereof shall be the date of the last payment of rent or any other amount
due under such lease prior to the first date upon which such lease may be prepaid by the
lessee without payment of a penalty.

“Capital Stock” means:
Q) in the case of a corporation, corporate stock;

(2 in the case of an association or business entity, any and all shares,
interests, participations, rights or other equivalents (however designated) of
corporate stock;

3 in the case of a partnership or limited liability company,
partnership interests (whether general or limited) or membership interests; and

4 any other interest or participation that confers on a Person the right
to receive a share of the profits and losses of, or distributions of assets of, the
issuing Person, but excluding from all of the foregoing any debt securities
convertible into Capital Stock, whether or not such debt securities include any
right of participation with Capital Stock.
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“Cash Equivaents’ means:

Q) United States dollars;

2 securitiesissued or directly and fully guaranteed or insured by the
United States government or any agency or instrumentality of the United States
government (provided that the full faith and credit of the United Statesis pledged
in support of those securities) having maturities of not more than six months from
the date of acquisition;

©)] certificates of deposit and Eurodollar time deposits with maturities
of six months or less from the date of acquisition, bankers acceptances with
maturities not exceeding six months and overnight bank deposits, in each case
with any commercial bank organized under, or authorized to operate as a bank
under, the laws of any country that is a member of the Organization for Economic
Cooperation and Development or has concluded special lending arrangements
with the International Monetary Fund associated with its General Arrangementsto
Borrow, or apolitical subdivision of any such country, the United States or any
state thereof and, in each case, having capital, surplus and undivided profitsin
excess of $200.0 million and which have along-term debt rating of “P-2" or
higher by Moody’s or “A-2" or higher by S& P,

4) repurchase obligations with aterm of not more than seven days for
underlying securities of the types described in clauses (2) and (3) above entered
into with any financial institution meeting the qualifications specified in clause
(3) above;

5) commercia paper having one of the two highest ratings obtainable
from Moody’s or S& P and, in each case, maturing within six months of the
original issue thereof; and

(6) money market funds at least 95% of the assets of which constitute
Cash Equivalents of the kinds described in clauses (1) through (5) of this
definition.

“Certificated Note” means a definitive Note registered in the name of the
Holder thereof and issued in accordance with Section 2.06 (“ Transfer and Exchange”),
substantially in the form of Exhibit A hereto except that such Note shall not bear the
Global Note Legend and shall not have the “ Schedule of Exchanges of Interestsin the
Global Note” attached thereto.

“Change of Control” means the occurrence of any of the following:

Q) the direct or indirect sale, lease, transfer, conveyance or other
disposition (other than by way of amalgamation, merger or consolidation and
other than operating leases arising as aresult of a drilling contract or vessel
employment contract entered into in the ordinary course of business), in one or a
series of related transactions, of all or substantially all of the properties or assets

5
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of the Issuer and the Restricted Subsidiaries taken as awhole to any “person” (as
that term isused in Section 13(d) of the Exchange Act), other than a Permitted
Holder;

2 the Issuer isliquidated or dissolved or adopts a plan relating to the
liquidation or dissolution of the Issuer; or

3 the consummation of any transaction or any series of transactions
(including, without limitation, any merger, consolidation or other business
combination), the result of which isthat any “person” (as defined above), other
than a Permitted Holder, becomes the Beneficial Owner, directly or indirectly, of
more than 50% of the Voting Stock of the Issuer, measured by voting power
rather than number of shares.

“Clearstream” means Clearstream Banking, S.A.

“Completed Drilling Equipment Value’ means, at any time, the Fair
Market Vaue of all completed and delivered Drilling Equipment owned by the Issuer and
its Restricted Subsidiaries at such time.

“Consolidated Cash Flow” means, with respect to any period,
Consolidated Net Income of the Issuer for such period plus, without duplication:

Q) provision for taxes based on income or profits of the Issuer and the
Restricted Subsidiaries for such period, to the extent that such provision for taxes
was deducted in computing such Consolidated Net Income; plus

2 the Consolidated Interest Expense of the Issuer and the Restricted
Subsidiaries to the extent that such Consolidated Interest Expenses were deducted
in computing such Consolidated Net Income; plus

3 depreciation, amortization (including amortization of intangibles
but excluding amortization of prepaid cash expenses that were paid in a prior
period) and other non-cash expenses (excluding any such non-cash expense to the
extent that it represents an accrual of or reserve for cash expensesin any future
period or amortization of a prepaid cash expense that was paid in aprior period,
but including, for the avoidance of doubt, any write-off or write-down of
capitalized debt issuance costs) of the Issuer and the Restricted Subsidiaries for
such period to the extent that such depreciation, amortization and other non-cash
expenses were deducted in computing such Consolidated Net Income; minus

4 non-cash items increasing such Consolidated Net Income for such
period, other than the accrual of revenue in the ordinary course of business, in
each case, on a consolidated basis and determined in accordance with GAAP.
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“Consolidated Interest Coverage Ratio” means, for any period, the ratio of
the Consolidated Cash Flow of the Issuer for such period to the Consolidated Interest
Expense of the Issuer for such period; provided, however, that:

Q) if the Issuer or any of the Restricted Subsidiaries has Incurred any
Indebtedness since the beginning of such period that remains outstanding on the
date a determination of the Consolidated Interest Coverage Ratio is to be made, or
if the transaction giving rise to the need to calculate the Consolidated I nterest
Coverage Ratio is an Incurrence of Indebtedness, or both, Consolidated Cash
Flow and Consolidated Interest Expense for such period shall be calculated after
giving effect on a pro forma basis to such Indebtedness as if such Indebtedness
had been Incurred on the first day of such period;

(2 if the Issuer or any of the Restricted Subsidiaries has repaid,
repurchased, defeased or otherwise discharged any Indebtedness since the
beginning of such period, or if any Indebtednessis to be repaid, repurchased,
defeased or otherwise discharged (in each case other than Indebtedness Incurred
under any revolving credit facility unless such Indebtedness has been permanently
repaid and has not been replaced) on the date of the transaction giving rise to the
need to calculate the Consolidated Interest Coverage Ratio, Consolidated Cash
Flow and Consolidated Interest Expense for such period shall be calculated on a
pro forma basis asif such repayment, repurchase, defeasance or discharge had
occurred on the first day of such period,;

©)] if, since the beginning of such period, the Issuer or any Restricted
Subsidiary shall have made any Asset Sale or Qualified MLP Asset Transfer,
Consolidated Cash Flow for such period shall be reduced by an amount equal to
the Consolidated Cash Flow (if positive) directly attributable to the assets which
are the subject of such disposition for such period, or increased by an amount
equal to the Consolidated Cash Flow (if negative) directly attributable thereto for
such period, and Consolidated Interest Expense for such period shall be reduced
by an amount equal to the Consolidated Interest Expense directly attributable to
any Indebtedness of the Issuer or any Restricted Subsidiary repaid, repurchased,
defeased or otherwise discharged with respect to the Issuer and the continuing
Restricted Subsidiaries in connection with such disposition for such period (or, if
the Capital Stock of any Restricted Subsidiary is sold, the Consolidated Interest
Expense for such period directly attributable to the Indebtedness of such
Restricted Subsidiary to the extent the I ssuer and the continuing Restricted
Subsidiaries are no longer liable for such Indebtedness after such sale);

4 if, since the beginning of such period, any Person that subsequently
became a Restricted Subsidiary or was merged with or into the Issuer or any
Restricted Subsidiary since the beginning of such period shall have made any
Asset Sale or Qualified MLP Asset Transfer or any Investment or acquisition of
assets that would have required an adjustment pursuant to clause (3) above or (7)
or (8) below if made by the Issuer or a Restricted Subsidiary during such period,
Consolidated Cash Flow and Consolidated Interest Expense for such period shall
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be calculated after giving pro forma effect thereto as if such Asset Sale, Qualified
MLP Asset Transfer, Investment or acquisition had occurred on the first day of
such period;

(5) if, since the beginning of such period, any Person was designated
as an Unrestricted Subsidiary or redesignated as or otherwise became a Restricted
Subsidiary, Consolidated Cash Flow and Consolidated Interest Expense shall be
calculated asif such event had occurred on the first day of such period;

(6) Consolidated Cash Flow and Consolidated Interest Expense of
discontinued operations recorded on or after the date such operations are
classified as discontinued in accordance with GAAP shall be excluded but, with
respect to Consolidated Interest Expense, only to the extent that the obligations
giving rise to such Consolidated Interest Expense shall not be obligations of the
Issuer or any of the Restricted Subsidiaries following such classification;

@) if, since the beginning of such period, the Issuer or any Restricted
Subsidiary shall have (i) by merger or otherwise, made an Investment in any
Restricted Subsidiary (or any Person which becomes a Restricted Subsidiary), or
(i) acquired assets constituting al or substantially all of an operating unit of a
business or an Additional Drilling Unit, Consolidated Cash Flow and
Consolidated Interest Expense for such period shall be calculated after giving pro
forma effect thereto (including, without limitation, the Incurrence of any
Indebtedness) asif such Investment or acquisition had occurred on the first day of
such period; and

(8 if the Issuer or any Restricted Subsidiary shall have entered into an
agreement to build or acquire an Additional Drilling Unit that at the time of
calculation is being constructed on behalf of the Issuer or such Restricted
Subsidiary, is scheduled for delivery no later than one year from the time of
calculation and either (x) is subject to a Qualified Services Contract or (y) is
reasonably expected to realize revenues within 12 months from the beginning of
such period as determined in good faith by a Financial Officer as set forth in an
Officers Certificate, then Consolidated Cash Flow and Consolidated Interest
Expense for such period shall be calculated after giving pro forma effect thereto
asif the Additiona Drilling Unit subject to such committed construction contract
had been acquired by the Issuer or such Restricted Subsidiary on the first day of
such period.
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Any pro forma calculations giving effect to the acquisition of an Additional Drilling Unit
or to a committed construction contract with respect to an Additional Drilling Unit, in
each case that is subject to a Qualified Services Contract or is reasonably expected to
realize revenues within 12 months from the beginning of such period as determined in
good faith by a Financial Officer as set forth in an Officers Certificate, shall be made as
follows:

(a) the amount of Consolidated Cash Flow attributable to such Additional
Drilling Unit shall be calculated in good faith by a Financial Officer as set forth in
an Officers' Certificate;

(b) in the case of earned revenues under a Qualified Services Contract,
the Consolidated Cash Flow shall be based on revenues actually earned pursuant
to the Qualified Services Contract relating to such Additional Drilling Unit or
Additional Drilling Units, taking into account, where applicable, only actual
expenses Incurred without duplication in any measurement period,;

(c) the amount of Consolidated Cash Flow shall be the lesser of the
Consolidated Cash Flow derived on a pro forma basis from revenues for (i) the
first full year of the Qualified Services Contract and (ii) the average of the
Consolidated Cash Flow of each year of such Qualified Services Contract for the
term of the Qualified Services Contract;

(d) in the case of an Additional Drilling Unit not subject to a Qualified
Services Contract, the Consolidated Cash Flow shall be based upon the average of
the historical earnings of comparable Vesselsin the Issuer’ s and its Subsidiaries
fleet over the most recently completed four fiscal quarters, as determined in good
faith by a Financial Officer as set forth in an Officers Certificate;

(e in determining the estimated expenses attributable to such
Additional Drilling Unit, the calculation shall give effect to the interest expense
attributable to the Incurrence, assumption or guarantee of any Indebtedness
(including Indebtedness that is anticipated to be Incurred following the time of
calculation in order to consummate the construction, acquisition and/or delivery
of the Additional Drilling Unit) relating to the construction, delivery and/or
acquisition of such Additional Drilling Unit;

()] with respect to any expenses attributable to an Additional Drilling
Unit, if the actual expenses differ from the estimate, the actual amount shall be
used in such calculation;

(9) if aQualified Services Contract isterminated, or is amended,
supplemented or modified, following the date of calculation, and after giving
effect to the termination or the terms of such Qualified Services Contract as so
amended, supplemented or modified and revenues reasonably expected to be
realized within 12 months of such termination, amendment, supplement or
modification, the Issuer and the Restricted Subsidiaries would not have been able
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to but did Incur additional |ndebtedness pursuant to the Consolidated Interest
Coverage Ratio test set forth in Section 4.08(a) (* Incurrence of Indebtedness and
Issuance of Preferred Stock”), the Issuer shall, at the time of any such event, be
required to either: (i) repay, or cause the repayment of, all or any part of any such
Indebtedness that would not have been permitted to be Incurred had the
termination of the Qualified Services Contract or such amendments, supplements
or modifications thereto been in effect at the time such Indebtedness was
originally Incurred, or (ii) enter into areplacement Qualified Services Contract,
the terms of which would have permitted the Incurrence of such Indebtedness had
such replacement contract been in effect at the time such Indebtedness was
Incurred; and

(h) notwithstanding the foregoing, the pro forma inclusion of
Consolidated Cash Flow attributable to any such Additional Drilling Unit for the
four-quarter reference period shall be reduced by the actual Consolidated Cash
Flow from such new Additional Drilling Unit previously earned and accounted
for in the actual results for the four-quarter reference period, which actual
Consolidated Cash Flow may be included in the foregoing clause (7).

“Consolidated Interest Expense” means, with respect to any Person for
any period, the sum, without duplication, of:

Q) the consolidated interest expense of such Person and its Restricted
Subsidiaries for such period, whether paid or accrued, including, without
limitation, amortization of original issue discount, non-cash interest payments, the
interest component of any deferred payment obligations, the interest component
of all payments associated with Capital Lease Obligations, commissions,
discounts and other fees and charges Incurred in respect of letter of credit or
bankers' acceptance financings, and net payments (if any) pursuant to Hedging
Obligations, but excluding:

@ amortization of debt issuance costs; and

(b) any nonrecurring charges relating to any premium or
penalty paid, write-off of deferred finance costs or original issue discount
or other charges in connection with redeeming or otherwise retiring any
Indebtedness prior to its Stated Maturity, to the extent that any of such
nonrecurring charges constitute interest expense;

(2)  theconsolidated interest expense of such Person and any of its
Restricted Subsidiaries that was capitalized during such period; and

3 dividends paid in cash or Disqualified Stock in respect of all
Preferred Stock of Restricted Subsidiaries and all Disqualified Stock of such
Person or any of its Restricted Subsidiaries in each case held by Persons other
than such Person or any of its Restricted Subsidiaries.
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“Consolidated Net Income” means, with respect to any specified Person
for any period, the aggregate of the Net Income of such Person and its Restricted
Subsidiaries for such period determined on a consolidated basis in accordance with
GAAP; provided that:

Q) the Net Income (but not loss) of any Person that is not a Restricted
Subsidiary or that is accounted for by the equity method of accounting shall be
included only to the extent of the amount of dividends or similar distributions
paid in cash to the specified Person or a Restricted Subsidiary during such period,;

2 solely for the purpose of determining the amount available for
Restricted Payments under Section 4.07(a)(iii)(A) (“Restricted Payments’) the
Net Income (but not loss) of any Restricted Subsidiary of such Person (other than
a Restricted Subsidiary that is a Guarantor) shall be excluded to the extent that the
declaration or payment of dividends or similar distributions by that Restricted
Subsidiary of that Net Income is not at the date of determination permitted
without any prior governmental approval (that has not been obtained) or, directly
or indirectly, by operation of the terms of its charter or any agreement, instrument,
judgment, decree, order, statute, rule or governmental regulation applicable to that
Restricted Subsidiary or its stockholders (in each case other than as aresult of
restrictions contained in this Indenture, Notes and Existing Indebtedness
(including the Ventures Facilities Agreement), in each case as in effect on the date
hereof); provided that Consolidated Net Income of the referenced Person shall be
increased by the amount of dividends or other distributions or other payments
paid in cash to the referenced Person or a Restricted Subsidiary thereof during
such period, to the extent not already included therein;

3 the cumulative effect of a change in accounting principles shall be
excluded;

4 non-cash gains and losses due solely to fluctuations in currency
values will be excluded;

(5) in the case of a successor to the referenced Person by consolidation
or merger or as atransferee of the referenced Person’ s assets, any earnings (or
losses) of the successor corporation prior to such consolidation, merger or transfer
of assets will be excluded;

(6) the effects resulting from the application of purchase accounting in
relation to any acquisition that is consummated after the Issue Date shall be
excluded;

@) any unrealized gain (or loss) in respect of Hedging Obligations will
be excluded;

(8) non-cash charges or expenses with respect to the grant of stock
options, restricted stock or other equity compensation awards will be excluded;
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9 goodwill write downs or other non-cash impairments of assets, or
restructuring charges or severance costs associated with acquisitions or
dispositions will be excluded,;

(10)  drydock, shipyard stay and special survey expenses (other than
Drydock, Shipyard Stay and Special Survey Amortization Expense for the
applicable period) will be excluded; and

(11) non-cash or non-recurring charges shall be excluded.

“Consolidated Net L everage Ratio” means, with respect to the Issuer, as of
any date of determination, the ratio of (1) (a) Consolidated Total Indebtedness of the
Issuer minus (b) the amount of Unrestricted Cash of the Issuer and its Restricted
Subsidiaries, in each case as of the date of determination to (2) Consolidated Cash Flow
of the Issuer for the most recently ended four full fiscal quarters, in each case with such
pro forma adjustments to Consolidated Total Indebtedness and Consolidated Cash Flow
as are appropriate and consistent with the pro forma adjustment provisions set forth in the
definition of Consolidated Interest Coverage Ratio; provided, however, that in calculating
the Consolidated Cash Flow of the Issuer for purposes of this Consolidated Net Leverage
Ratio, the Issuer shall be permitted to include or add back (without duplication) the
Consolidated Cash Flow for each of the four full fiscal quarters (and, when applicable,
partial fiscal quarter) ended immediately prior to the date of determination that is
attributable to the assets transferred during the applicable period to MLP Entities and that
would otherwise be excluded from Consolidated Cash Flow as aresult of such MLP
Asset Transfers (or as aresult of the applicable MLP Entities being Unrestricted
Subsidiaries); provided, further, however, that (i) the percentage of such Consolidated
Cash Flow included or added back pursuant to the foregoing proviso shall not exceed the
percentage of economic interest in such transferred assets held directly or indirectly by
the Issuer and its Restricted Subsidiaries after giving effect to such MLP Asset Transfer
(and related transactions) and (ii) such Consolidated Cash Flow included or added back
pursuant to the foregoing proviso shall only be included or added back if the applicable
MLP Entities meet the requirements of clause (4) in the definition of “Qualified MLP
Asset Transfer.”

“Consolidated Total Indebtedness’ means, with respect to any Person as
of any date of determination, the sum, without duplication, of:

Q) the total amount of Indebtedness (other than Hedging Obligations)
of such Person and its Restricted Subsidiaries; plus

(2 the aggregate liquidation value of al Disqualified Stock of such
Person and all Preferred Stock of the Restricted Subsidiaries of such Person, in
each case, determined on a consolidated basis in accordance with GAAP.

For the avoidance of doubt, Consolidated Total Indebtedness shall be
calculated on a pro forma basis to exclude any Indebtedness which is redeemable
pursuant to its terms and which has been unconditionally called for redemption
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(or otherwise defeased or satisfied and discharged pursuant to its terms) with a
scheduled redemption date within 180 days of the date of determination.

“Consolidated Total Leverage Ratio” means, with respect to any Person,
as of any date of determination, the ratio of (1) Consolidated Total Indebtedness of such
Person as of the date of determination to (2) Consolidated Cash Flow of such Person for
the most recently ended four full fiscal quarters, in each case with such pro forma
adjustments to Consolidated Total Indebtedness and Consolidated Cash Flow as are
appropriate and consistent with the pro forma adjustment provisions set forth in the
definition of Consolidated Interest Coverage Ratio.

“Contracted Drilling Equipment Value” means the aggregate contract
price for the acquisition of all uncompleted Drilling Equipment (with the contract price of
each uncompleted Drilling Equipment as determined on the date on which the agreement
for construction of such Drilling Equipment was entered into by the Issuer or the
applicable Restricted Subsidiary), plus any Ready for Sea Cost of such Drilling
Equipment.

“Contracted Vessel” meansaVessel for which the Issuer or a Restricted
Subsidiary has entered into a contract for the construction or acquisition of such Vessel
but which has not yet been delivered or acquired and which Vessel will constitute a
Qualified Vessel upon completion and delivery, as determined in good faith by a
Financial Officer.

“Caorporate Trust Office of the Trustee” will be at the address of the
Trustee specified in Section 12.01 (“Notices’) or such other address as to which the
Trustee may give notice to the Issuer.

“Credit Facilities” means one or more debt facilities or agreements
(including loan agreements and indentures) or commercial paper facilities of the Issuer or
any Restricted Subsidiary with banks, other institutional lenders, commercial finance
companies or other lenders or investors providing for revolving credit loans, Capital
Lease Obligations, term loans, bonds, debentures or letters of credit, pursuant to
agreements or indentures, in each case, as amended, restated, modified, renewed,
refunded, replaced, increased or refinanced (including by means of sales of debt
securities to institutional investors) in whole or in part from time to time (and without
limitation as to amount, terms, conditions, covenants and other provisions, including
increasing the amount of available borrowings thereunder, changing or replacing agent
banks and lenders thereunder or adding, removing or reclassifying Subsidiaries of the
I ssuer as borrowers, issuers or guarantors thereunder).

“Custodian” means any receiver, trustee, assignee, liquidator, sequestrator
or similar official under any Bankruptcy Law.

“Default” means any event that is, or with the passage of time or the
giving of notice or both would be, an Event of Defaullt.
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“Depositary” means, with respect to the Notes issuable or issued in whole
or in part in global form, the Person specified in Section 2.03 (“Registrar, Transfer Agent
and Paying Agent”) as the Depositary with respect to the Notes, and any and all
successors thereto appointed as Depositary hereunder and having become such pursuant
to the applicable provision of this Indenture.

“Disgualified Stock” means any Capital Stock that, by its terms (or by the
terms of any security into which it is convertible, or for which it is exchangeable, in each
case, at the option of the holder of such Capital Stock), or upon the happening of any
event, matures or is mandatorily redeemable, pursuant to a sinking fund obligation or
otherwise, or redeemable (in each case, other than in exchange for or conversion into
Capital Stock that is not Disqualified Stock) at the option of the holder of such Capital
Stock, in whole or in part, on or prior to the date that is 91 days after the date on which
the Notes mature. Notwithstanding the preceding sentence, any Capital Stock that would
constitute Disgqualified Stock solely because the holders of such Capital Stock have the
right to require the Issuer to repurchase or redeem such Capital Stock upon the
occurrence of achange of control or an asset sale will not constitute Disgqualified Stock if
the terms of such Capital Stock provide that the Issuer may not repurchase or redeem any
such Capital Stock pursuant to such provisions unless such repurchase or redemption
complies with Section 4.07 (“Restricted Payments’). The amount of Disqualified Stock
deemed to be outstanding at any time for purposes of this Indenture will be the maximum
amount that the Issuer and the Restricted Subsidiaries may become obligated to pay upon
the maturity of, or pursuant to any mandatory redemption provisions of, such
Disqualified Stock.

“Dollar Equivalent” means, with respect to any monetary amount in a
currency other than U.S. Dallars, at any time of determination thereof, the amount of U.S.
Dollars obtained by converting such other currency involved in such computation into
U.S. Dollars at the spot rate for the purchase of U.S. Dollars with such other currency as
published in the Financial Timesin the section entitled “ Currencies, Bonds & Interest
Rates’ (or, if the Financial Timesisno longer published, or if such information is no
longer available in the Financial Times, such source as may be selected in good faith by
the Issuer) on the date of such determination. Except as expressly provided otherwise,
whenever it is necessary to determine whether the Issuer or any of the Restricted
Subsidiaries has complied with any covenant or other provision herein or if there has
occurred an Event of Default and an amount is expressed in a currency other than U.S.
Dollars, such amount will be treated as the Dollar Equivalent determined as of the date
such amount isinitially determined in such non-dollar currency.

“DRH Existing Notes” means the 6.5% Senior Secured Notes due 2017
issued by Drill Rigs Holdings Inc. under the DRH Existing Notes Indenture.

“DRH Existing Notes Indenture” means the Indenture dated as of
September 20, 2012, among Drill Rigs Holdings Inc., the Issuer, each of the other
guarantors party thereto, U.S. Bank National Association, as trustee and Deutsche Bank
Trust Company Americas, as noteholder collateral agent, registrar and paying agent.
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“DRH Existing Notes Issuer” means the “Issuer” (as defined in the DRH
Existing Notes Indenture) of the DRH Existing Notes, as the same may be amended from
time to time.

“DRH Issuer Subsidiary” means, during such time as the DRH Existing
Notes are outstanding, any “Subsidiary” (as defined in the DRH Existing Notes
Indenture) of the DRH Existing Notes | ssuer.

“DRH Unrestricted Subsidiary” means a DRH Issuer Subsidiary that has
been properly designated as an “Unrestricted Subsidiary” (as defined in the DRH
Existing Notes Indenture) under the DRH Existing Notes Indenture.

“Drilling Equipment” means one or more drilling rigs or drillships or other
Vessels, together with all related spares, equipment and any additions or improvements.

“Drillships Financing” means Drillships Financing Holdings Inc., a
Marshall 1slands corporation and, as of the date of the Offering Memorandum, awholly-
owned Subsidiary of the Issuer.

“Drillships Financing MLP’ means alimited liability company or other
business entity to be formed in connection with the Drillships Financing MLP Formation
Transactions.

“Drillships Financing ML P Formation Transactions” means the MLP
Formation Transactions in connection with the initial creation and capitalization of
Drillships Financing MLP prior to and in connection with a Qualified MLP PO with
respect thereto and the subsequent contribution of assetsin connection with such
formation.

“Drillships Financing Term L oan Agreement” means that certain Credit
Agreement dated as of July 12, 2013, among Drillships Financing, Drillships Projects
Inc., the Issuer, the lenders from time to time party thereto and Deutsche Bank AG New
Y ork Branch, in its capacity as the administrative agent and the collateral agent, as
amended, restated, modified, renewed, refunded, replaced or refinanced, from time to
time (including on February 7, 2014), including to increase the amount permitted to be
borrowed thereunder or to add or change agents or lenders.

“Drillships Ocean Ventures Inc.” means Drillships Ocean VenturesInc., a
Marshall 1slands corporation and, as of the date of the Offering Memorandum, a wholly-
owned Subsidiary of the Issuer.

“Drydock, Shipyard Stay and Special Survey Amortization Expense”
means, for any period, the amortized amount of all drydock, shipyard stay and special
survey expenses in respect of Vessels of the Issuer and the Restricted Subsidiaries for
such period. Drydock, Shipyard Stay and Specia Survey Amortization Expense with
respect to any Vessel of the Issuer or any Restricted Subsidiary will be amortized over a
period commencing with the fiscal quarter in which any such expenseisincurred and
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ending with the fiscal quarter in which the next drydock, shipyard stay or specia survey,
as applicable, with respect to such Vessdl is scheduled to occur.

“Earnings’ means (i) all freight, hire and passage moneys payable to the
Issuer or any of its Subsidiaries as a consequence of the operation of aVessel owned by
the Issuer or any of its Subsidiaries, including, without limitation, payments of any nature
under any charterparty, pool agreement, drilling contract or other contract for use of such
Vessd, (ii) any claim under any guarantee in respect of any charterparty, pool agreement,
drilling contract or other contract for use of aVessel owned by the Issuer or any of its
Subsidiaries or otherwise related to freight, hire or passage moneys payable to the Issuer
or any of its Subsidiaries as a consequence of the operation of any of the Vessels owned
by the Issuer or any of its Subsidiaries; (iii) compensation payable to the Issuer or any of
its Subsidiaries in the event of any requisition of any of the Vessels owned by the Issuer
or any of its Subsidiaries; (iv) remuneration for salvage, towage and other services
performed by any of the Vessels owned by the Issuer or any of its Subsidiaries and
payable to the Issuer or any of its Subsidiaries; (v) demurrage and retention money
receivable by the Issuer or any of its Subsidiariesin relation to any of the Vessels owned
by the Issuer or any of its Subsidiaries; (vi) all moneys which are at any time payable
under the insurances in respect of loss of Earnings; (vii) if and whenever any Vessel
owned by the Issuer or any of its Subsidiaries is employed on terms whereby any moneys
falling within clauses (i) through (vi) above are pooled or shared with any other person,
that proportion of the net receipts of the relevant pooling or sharing arrangement which is
attributable to the relevant Vessel; and (viii) other money whatsoever due or to become
due to any of the Issuer or any of its Subsidiariesin relation to any of the Vessels owned
by the Issuer or any of its Subsidiaries.

“Equity Interests’ means Capital Stock and all warrants, options or other
rights to acquire Capital Stock (but excluding any debt security or loan that is convertible
into, or exchangeable for, Capital Stock).

“Equity Offering” means a public or private offering of Capital Stock
(other than Disqualified Stock) of the Issuer, other than (1) public offerings with respect
to the Issuer’s common stock registered on Form S-8 and (2) issuances to any Subsidiary
of the Issuer.

“Euroclear” means the Euroclear system or any successor securities
clearing agency.

“Excess Specified Vessel Proceeds’ means the lesser of (A) (1) 25%
multiplied by (2) the excess of the Net Proceeds from a Specified Vessel Sale over the
amount, if any, of such Net Proceeds included in the Issuer’ s Consolidated Net Income
and (B) (1) any Net Proceeds from a Specified Vessel Sale less (2) the amount of such
Net Proceeds included in the Issuer’ s Consolidated Net Income less (3) Indebtedness that
is purchased, repaid or prepaid as set forth in clauses (y)(i) and (y)(ii) of the proviso to
Section 4.19(c) (“Asset Sales”).
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“Exchange Act” means the Securities Exchange Act of 1934, as amended,
and the rules and regulations of the SEC thereunder.

“Existing 9.5% Notes” means the 9.5% Senior Unsecured Notes due 2016
issued by the Issuer under the Bond Agreement between the Issuer and Norsk Tillitsmann
ASA, asthe bond trustee, dated April 14, 2011.

“Existing Indebtedness’ means Indebtedness of the Issuer and its
Restricted Subsidiaries in existence on the Issue Date (other than Indebtedness under the
Notes and any Note Guarantees), after giving effect to the use of proceeds of the offering
of the Notes and the repayment in full of the Existing 9.5% Notes on (or substantially
concurrently with) the Issue Date. Asused in this Indenture, “ Existing Indebtedness”
includes, without limitation, Indebtedness on the date hereof in respect of the DRH
Existing Notes, the Drillships Financing Term Loan Agreement and the Ventures
Facilities Agreement (and shall include the amount of borrowings under the Ventures
Facilities Agreements that is available but undrawn as of the Issue Date).

“Fair Market Value’” means the value that would be paid by an informed
and willing buyer to an unaffiliated, informed and willing seller in a transaction not
involving distress or necessity of either party, as determined in good faith by the Board of
Directors of the Issuer (unless otherwise provided in this Indenture).

“Financia Officer” meansthe chief executive officer, chief financial
officer, chief accounting officer, executive vice president or treasurer of the Issuer.

“GAAP’ means generally accepted accounting principles set forth in the
opinions and pronouncements of the Accounting Principles Board of the American
Institute of Certified Public Accountants and statements and pronouncements of the
Financial Accounting Standards Board or in such other statements by such other entity as
have been approved by a significant segment of the accounting profession in the United
States, which are in effect on the date hereof in the United States.

“Global Note Legend” means the legend set forth in Section 2.06(f)(2)
(“Transfer and Exchange”), which isrequired to be placed on all Global Notes issued
under this Indenture.

“Global Notes” means, individually and collectively, each of the
Restricted Global Notes deposited with or on behalf of and registered in the name of the
Depositary or its nominee, substantially in the form of Exhibit A hereto and that bears the
Global Note Legend and that has the “ Schedule of Exchanges of Interests in the Global
Note” attached thereto, issued in accordance with Sections 2.01 (“Formand Dating”) and
Section 2.06(b)(3) (“Transfer and Exchange’).

“Government Securities” means direct obligations of, or obligations
guaranteed by, the United States of America, and the payment for which the United
States of America pledgesitsfull faith and credit.
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“guarantee” means a guarantee other than by endorsement of negotiable
instrument for collection in the ordinary course of business, direct or indirect, in any
manner, including, without limitation, by way of a pledge of assets or through letters of
credit or reimbursement obligations in respect thereof, of all or any part of any
Indebtedness.

“Guarantors’ means each existing or future Subsidiary of the Issuer, if
any, that executes a Note Guarantee in accordance with the provisions of this Indenture,
together with their respective successors and assigns until the Note Guarantee of such
Person has been released in accordance with the provisions of this Indenture.

“Hedging Obligations” means, with respect to any specified Person, the
obligations of such Person under:

Q) interest rate swap agreements (whether from fixed to floating or
from floating to fixed), interest rate cap agreements and interest rate collar
agreements;

2 other agreements or arrangements designed to manage interest
rates or interest rate risk; and

(©)) other agreements or arrangements designed to protect such Person
against fluctuations in currency exchange rates or commaodity prices (including
prices of bunkers or lubricants) or freight rates.

“Holder” means a Person in whose name a Note is registered.

“Indebtedness’ means, with respect to any specified Person, any
indebtedness of such Person (excluding accrued expenses and trade payables), whether
recourseisto al or aportion of the assets of such Person and whether or not contingent,

Q) in respect of borrowed money;

2 evidenced by bonds, notes, debentures or similar instruments or
letters of credit (or reimbursement agreements in respect thereof);

©)] in respect of all reimbursement obligations of such Personin
respect of letters of credit, bankers acceptances or other similar instruments,
other than such reimbursement obligations that relate to trade payables or other
obligations that are not themselves Indebtedness, in each case, that were entered
into in the ordinary course of business of such Person to the extent such
reimbursement obligations are satisfied within 10 Business Days following
payment on the letter of credit, bankers acceptance or similar instrument;

4) representing Capital Lease Obligations of such Person;
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5) representing the balance deferred and unpaid of the purchase price
of any property or services due more than six months after such property is
acquired or such services are completed;

(6) representing any Hedging Obligations of such Person; or
@) representing Attributable Indebtedness,

if and to the extent any of the preceding items (other than letters of credit and Hedging
Obligations) would appear as a liability upon a balance sheet of the specified Person
prepared in accordance with GAAP. In addition, the term * Indebtedness’ includes all
Indebtedness of others secured by aLien on any asset of the specified Person (whether or
not such Indebtedness is assumed by the specified Person) and, to the extent not
otherwise included, the guarantee by the specified Person of any Indebtedness of any
other Person.

“Indenture” means this indenture pursuant to which the Notes will be
issued by and between the Issuer and the Trustee, as amended, supplemented or modified.

“Indirect Participant” means a Person who holds a beneficial interest in a
Global Note through a Participant.

“Investment Grade Rating” means ratings equal or higher than both Baa3
(or equivalent) by Moody’ s and BBB- (or equivalent) by S&P.

“Investments’ means, with respect to any Person, all direct or indirect
investments by such Person in other Persons (including Affiliates) in the forms of loans
(including guarantees or other obligations), advances or capital contributions (excluding
commission, travel and similar advances to officers and employees made in the ordinary
course of business), purchases or other acquisitions for consideration of Indebtedness,
Equity Interests or other securities, together with all items that are or would be classified
as investments on a balance sheet prepared in accordance with GAAP. If the Issuer or
any of the Restricted Subsidiaries sells or otherwise disposes of any Equity Interests of
any Restricted Subsidiary such that, after giving effect to any such sale or disposition,
such Person is no longer a Restricted Subsidiary, the Issuer will be deemed to have made
an Investment on the date of any such sale or disposition equal to the Fair Market Value
of the Issuer’ s Investments in such Subsidiary that were not sold or disposed of in an
amount determined as provided in Section 4.07(c) (“Restricted Payments’). The
acquisition by the Issuer or any of the Restricted Subsidiaries of a Person that holds an
Investment in athird Person will be deemed to be an Investment by the Issuer or such
Restricted Subsidiary in such third Person that is not a Subsidiary of such Person in an
amount equal to the Fair Market Value of the Investments held by the acquired Personin
such third Person in an amount determined as provided in Section 4.07(c) (“ Restricted
Payments’). Except as otherwise provided in this Indenture, the amount of an Investment
will be determined at the time the Investment is made and without giving effect to
subsequent changes in value.
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“Involuntary Transfer” means, with respect to any property or asset of the
Issuer or any Restricted Subsidiary, (1) any damage to such asset that resultsin an
insurance settlement with respect thereto on the basis of atotal loss or a constructive or
compromised total loss, (2) the confiscation, condemnation, requisition, appropriation or
similar taking regarding such asset by any government or instrumentality or agency
thereof, including by deed in lieu of condemnation, or (3) foreclosure or other
enforcement of aLien or the exercise by a holder of aLien of any rights with respect to
it.

“|ssue Date” means the first date on which the Notes are issued under this
Indenture.

“Lien” means, with respect to any asset, any mortgage, lien, pledge,
charge, security interest or encumbrance of any kind in respect of such asset, whether or
not filed, recorded or otherwise perfected under applicable law, including any conditional
sale or other title retention agreement, any lease in the nature thereof, any option or other
agreement to sell or give a security interest in such asset and any filing of or agreement to
give any financing statement under the Uniform Commercial Code (or equivalent
statutes) of any jurisdiction.

“Local Content Subsidiary” means any Subsidiary of the Issuer that isa
party to a Vessel contract or otherwise holds the right to receive Earnings attributable to a
Vessel or any Related Assets with respect to such Vessel for the purpose of satisfying any
local content law, regulation or requirement or similar law, regulation or requirement.

“MLP’ means alimited partnership, limited liability company or other
business entity formed as part of MLP Formation Transactionsin order to undertake a
Qualified MLP PO intended to acquire, from time to time, directly or indirectly, Equity
Interests of, or assets of, any Person, including a Restricted Subsidiary (or a successor
thereto), as part of MLP Formation Transactions.

“MLP Asset Transfer” meansthe initial transfer of assets by the Issuer or
any Restricted Subsidiary (which may include Equity Interests) to an MLP or other MLP
Entities in connection with MLP Formation Transactions and any subsequent transfer of
assets (which may include Equity Interests) to such MLP or other MLP Entities.

“MLP Entities” means the MLP and its direct and indirect Subsidiaries
and other Persons, which may include Subsidiaries of the Issuer (including Unrestricted
Subsidiaries), reasonably related to the formation, operation or governance of the MLP.

“MLP Formation Transactions’ means the transactions in connection with
theinitial creation and capitalization of an MLP prior to and in connection with a
Qualified MLP IPO, including (i) the legal formation of the MLP, the MLP' s general
partner or managing member, the MLP s direct and indirect Subsidiaries and other MLP
Entities and Persons reasonably related to the formation, operation or governance of the
MLP, (ii) the acquisition, from timeto time, directly or indirectly, by the MLP or MLP
Entities, whether through a sale, conveyance or other disposition, including any
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conveyance by means of atransfer, merger, consolidation or similar transaction, of
Equity Interests of, or assets of, any Person, including a Restricted Subsidiary (or a
successor thereto), or the conversion of any Person, including a Restricted Subsidiary (or
a successor thereto), into a limited partnership, limited liability company or other non-
corporate Person in accordance with applicable law, (iii) any distributions, payments or
other transfers to the Issuer or any of its Subsidiaries of any portion of the actual or
anticipated gross proceeds of a Qualified MLP PO, (iv) any transactions or other
arrangements (including tax sharing arrangements) directly related to the Qualified MLP
IPO and customary for such transactions (including, for the avoidance of doubt, the
exercise of the underwriter’ s over-allotment option to purchase Equity Interests and
transactions related thereto) and (v) any transaction, from time to time, reasonably related
thereto that has been determined in good faith by the Board of Directors of the Issuer not
to have amaterial adverse effect on the Holders. Each of the ORP (Ventures) Formation
Transactions and the Drillships Financing MLP Formation Transactions shall constitute
MLP Formation Transactions.

“Moody’s’ means Moody’ s Investors Service, Inc., or any successor to the
rating agency business thereof.

“Net Income” means, with respect to any specified Person, the net income
(loss) of such Person, determined in accordance with GAAP and before any reduction in
respect of preferred stock dividends, excluding, however:

@D any gain or loss, together with any related provision for taxes on
such gain or loss, realized in connection with (a) any Asset Sale or other asset
dispositions (other than in the ordinary course of business) or (b) the disposition
of any securities by such Person, the Issuer or any of the Restricted Subsidiaries
or the extinguishment of any Indebtedness of such Person or any of its Restricted
Subsidiaries; and

(2 any extraordinary gain or loss, together with any related provision
for taxes on such extraordinary gain or loss.

“Net Proceeds’ means the aggregate cash proceeds and Cash Equivalents
received by the Issuer or any of the Restricted Subsidiariesin respect of any Asset Sale
(including, without limitation, any cash or Cash Equivalents received upon the sale or
other disposition of any non-cash consideration received in any Asset Sale), net of (1) the
direct costs relating to such Asset Sale, including, without limitation, legal, accounting
and investment banking fees, sales commissions, relocation expenses Incurred as a result
of such Asset Sale, and taxes paid or payable as aresult of such Asset Sale after taking
into account any available tax credits or deductions and any tax sharing arrangements,
and (2) any reserve for adjustment in respect of the sale price of such asset or assets
established in accordance with GAAP.

“Net Tangible Assets’ means, as of any date, total assets, less goodwill
and other intangible assets and liabilities, in each case as shown on the most recent
consolidated balance sheet of the Issuer and its Restricted Subsidiaries prepared in
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accordance with GAAP for which internal financial statements are available immediately
preceding the date on which any calculation of Net Tangible Assetsis being made.

“Non-Recourse Debt” means | ndebtedness:

Q) asto which neither the Issuer nor any of the Restricted Subsidiaries
(a) provides credit support of any kind (including any undertaking, agreement or
instrument that would constitute Indebtedness) or (b) isdirectly or indirectly
liable as a guarantor or otherwise;

(2 no default with respect to which (including any rights that the
holders of the Indebtedness may have to take enforcement action against an
Unrestricted Subsidiary) would permit upon notice, lapse of time or both any
holder of any other Indebtedness of the Issuer or any of the Restricted
Subsidiaries to declare a default on such other Indebtedness or cause the payment
of the Indebtedness to be accelerated or payable prior to its Stated Maturity; and

3 as to which the lenders have been natified in writing, or the
governing documentation provides that the lenders will not have any recourse to
the stock or assets of the Issuer or any of the Restricted Subsidiaries.

“Non-U.S. Person” means a Person who is not a U.S. Person as defined
under Regulation S of the Securities Act.

“Note Guarantee” means the guarantee by each Guarantor, if any, of the
Issuer’ s obligations under this Indenture and the Notes, executed pursuant to the
provisions of this Indenture.

“Notes’ means, collectively, the Issuer’s 7.25% Senior Notes due 2019
issued in accordance with Section 2.02 (“ Execution and Authentication; Additional
Notes’) (whether issued on the Issue Date or issued as Additional Notes or otherwise
issued after the Issue Date) treated as a single class of securities under this Indenture, as
amended or supplemented from time to time in accordance with the terms of this
Indenture. Unless the context requires otherwise, all references to Notes shall include the
Notes issued on the Issue Date and any Additional Notes.

“Notes Custodian” means the Registrar, as custodian with respect to the
Notesin global form, or any successor entity thereto.

“Notes Obligations’” means all advances to, and debts, liabilities,
obligations, covenants and duties of, the Issuer or any Guarantor arising under this
Indenture, the Notes and any Note Guarantees (including all principal, premium, interest,
penalties, fees, charges, charges, expenses, indemnifications, reimbursement obligations,
damages, guarantees, and other liabilities or amounts payable or arising thereunder),
whether direct or indirect (including those acquired by assumption), absolute or
contingent, due or to become due, now existing or hereafter arising and including interest
and fees that accrue after the commencement by or against the Issuer or any Guarantor of
an insolvency or liquidation proceeding naming such Person as the debtor in such
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proceeding, regardless of whether such interest and fees are allowed claimsin such
insolvency or liquidation proceeding.

“Obligations” means any principal, interest, penalties, fees, expenses,
indemnifications, reimbursements, damages and other liabilities payable under the
documentation governing any Indebtedness.

“Ocean Rig Operating LP” means a limited partnership or other business
entity to be formed in connection with the ORP (Ventures) Formation Transactions.

“Offering Memorandum” means the Confidential Offering Memorandum
dated March 20, 2014, of the Issuer relating to the Notes.

“Officer” means, with respect to any Person, the Chairman of the Board,
the Chief Executive Officer, the President, the Chief Operating Officer, the Chief
Financial Officer, the Treasurer, any Assistant Treasurer, the Controller, the Secretary or
any Vice President of such Person.

“Officers’ Certificate” means a certificate signed on behalf of any Person
by two Officers, one of whom must be the Chief Executive Officer or the Chief Financial
Officer of such Person, that meets the requirements of Section 12.03 (“ Satements
Required in Certificate or Opinion”).

“Opinion of Counsel” means an opinion from legal counsel whichis
reasonably acceptable to the Trustee, that meets the requirements of Section 12.03
(“ Statements Required in Certificate or Opinion”). The counsel may be an employee of
or counsel to the Issuer or any Subsidiary of the Issuer.

“ORP (Ventures)” means alimited liability company or other business
entity to be formed in connection with the ORP (Ventures) Formation Transactions.

“ORP (Ventures) Formation Transactions” means the MLP Formation
Transactions in connection with the initial creation and capitalization of ORP (Ventures)
prior to and in connection with an ORP (Ventures) PO and the subsequent contribution,
sale or other transfer of assets, which may include, among other assets, the Ocean Rig
Mylos, the Ocean Rig Skyros, the Ocean Rig Athena and Related Assets.

“ORP (Ventures) IPO” meansthe initial offer and sale of common units of
ORP (Ventures) in an underwritten public offering for cash pursuant to aregistration
statement that has been declared effective by the SEC pursuant to the Securities Act
(other than aregistration statement on Form F-4, S-4 or Form S-8 or otherwise relating to
Equity Interests of ORP (Ventures) issuable under any employee benefit plan).

“ORP (Ventures) Subsidiary” means a Subsidiary of ORP (Ventures) or a
subsidiary of the Issuer a portion of the Capital Stock of which is owned by ORP
(Ventures).
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“Participant” means, with respect to the Depositary, Euroclear or
Clearstream, a Person who has an account with the Depositary, Euroclear or Clearstream,
respectively (and, with respect to DTC, shall include Euroclear and Clearstream).

“Permitted Business” means a business in which the Issuer or any of its
Restricted Subsidiaries were engaged on the date of this Indenture, as described in the
Offering Memorandum, and any business reasonably related or complimentary thereto.

“Permitted Holder” means DryShips Inc., aMarshall 1slands corporation,
Mr. George Economou, Mr. Anthony Kandylidis, or any spouse, former spouse or
member of their respective immediate families, any of hisor their Affiliates, or any
Person that is controlled, directly or indirectly, by any such Permitted Holder.

“Permitted | nvestments’ means:

Q) any Investment in the Issuer or in any Restricted Subsidiary;
2 any Investment in Cash Equivalents;

3 any Investment by the Issuer or any Restricted Subsidiary in a
Person, if asaresult of such Investment:

@ such Person becomes a Restricted Subsidiary; or

(b) such Person is merged, consolidated or amalgamated with
or into, or transfers or conveys substantially al its assetsto, or is
liquidated into, the Issuer or a Restricted Subsidiary;

4 any Investment made as aresult of the receipt of non-cash
consideration from (a) an Asset Sale that was made pursuant to and in compliance
with Section 4.19 (“ Asset Sales’) or (b) aQualified MLP Asset Transfer or an
other disposition of properties or assets that does not constitute an Asset Sale;

(5) any acquisition of assets or Capital Stock solely in exchange for
the issuance of Equity Interests (other than Disqualified Stock) of the Issuer;

(6) any Investments received in compromise or resolution of
obligations of trade creditors or customers that were Incurred in the ordinary
course of business of the Issuer or any of the Restricted Subsidiaries, including
pursuant to any plan of reorganization or similar arrangement upon the
bankruptcy or insolvency of any trade creditor or customer and any Investments
obtained in exchange for any such Investments;

@) Investments represented by Hedging Obligations permitted by
Section 4.08(b)(5) (“Incurrence of Indebtedness and I ssuance of Preferred
Sock”);
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(8 any guarantee of Indebtedness or other obligations of the Issuer or
any Restricted Subsidiary permitted to be incurred under this Indenture;

9 Investments that are in existence on the Issue Date, and any
extension, modification or renewal thereof, but only to the extent not involving
additional advances, contributions or other Investments of cash or other assets or
other increases thereof (other than as aresult of the accrual or accretion of interest
or original issue discount or the issuance of pay-in-kind securities, in each case,
pursuant to the terms of such Investment as in effect on the Issue Date);

(10) Investments acquired after the Issue Date as aresult of the
acquisition by the Issuer or any Restricted Subsidiary of another Person, including
by way of a merger, amalgamation or consolidation, to the extent that such
Investments were not made in contemplation of such acquisition, merger,
amalgamation or consolidation and were in existence on the date of such
acquisition, merger, amalgamation or consolidation;

(11) loansor advancesreferred to in Section 4.11(c)(6) (“ Transactions
with Affiliates’);

(12) Investmentsin any Person to the extent such Investments consist of
prepaid expenses, negotiable instruments held for collection and lease, utility and
workers compensation, performance and other similar deposits made in the
ordinary course of business by the Issuer or any of its Restricted Subsidiaries;

(13) other Investments in any Person having an aggregate Fair Market
Value (measured on the date each such Investment was made and without giving
effect to subsequent changes in value), when taken together with all other
Investments made pursuant to this clause (13) that are at the time outstanding, not
to exceed the greater of (x) $125.0 million and (y) 4.0% of Net Tangible Assets;

(14) loans by the Issuer to ORP (Ventures) (or one or more ORP
(Ventures) Subsidiaries) pursuant to one or more revolving credit facilitiesin an
aggregate principal amount not to exceed $100.0 million; and

(15) any MLP Formation Transactions or MLP Asset Transfer
consummeated in compliance with Section 4.19 (“Asset Sales’) or that otherwise
congtitutes a Qualified MLP Asset Transfer.

“Permitted Jurisdiction” means any of the Republic of the Marshall
Islands, the United States of America, any State of the United States or the
District of Columbia, the Commonwealth of the Bahamas, the Republic of
Liberia, the Republic of Panama, the Commonwealth of Bermuda, the British
Virgin Idlands, the Cayman Islands, the Isle of Man, Cyprus, Norway, Greece,
Hong Kong, the United Kingdom, Malta, any Member State of the European
Union and any other jurisdiction generally acceptable to institutional lendersin
the shipping and offshore drilling industries, as determined in good faith by the
Board of Directors of the Issuer.
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“Permitted Liens’ means;

Q) Liensin favor of the Issuer or any Restricted Subsidiary;

2 Liens on property of a Person existing at the time such Personis
merged with or into or amalgamated or consolidated with the Issuer or any
Restricted Subsidiary; provided that such Liens were in existence prior to the
contemplation of such merger, amalgamation or consolidation, were not Incurred
in contempl ation thereof and do not extend to any assets other than those of the
Person merged into or amalgamated or consolidated with the Issuer or such
Restricted Subsidiary;

3 Liens on property (including Capital Stock) existing at the time of
acquisition of the property by the Issuer or any Restricted Subsidiary; provided
that such Liens were in existence prior to, and not Incurred in contemplation of,
such acquisition;

4) Liensto secure the performance of statutory obligations, surety or
appeal bonds, performance bonds or other obligations of alike nature Incurred in
the ordinary course of business;

5) Liens existing on the Issue Date, after giving effect to the use of
proceeds of the offering of the Notes on the Issue Date (and the related rel ease of
any Liens securing any Indebtedness so repaid), including Liens to secure
Existing Indebtedness and additional Liensthat may be granted in the future to
secure Existing Indebtedness pursuant to the agreements governing such Existing
Indebtedness;

(6) Liensfor taxes, assessments or governmental charges or claims
that are not yet delinquent or that are being contested in good faith by appropriate
proceedings promptly instituted and diligently conducted; provided that any
reserve or other appropriate provision asis required in conformity with GAAP has
been made therefor;

) Liensimposed by law, such as necessaries suppliers’, carriers’,
warehousemen’s, landlords’ and mechanics' Liens, in each case, Incurred in the
ordinary course of business, for amounts not more than 30 days past due or which
are being contested in good faith;

(8 survey exceptions, easements or reservations of, or rights of others
for, licenses, rights-of-way, sewers, electric lines, telegraph and telephone lines
and other similar purposes, or zoning or other restrictions as to the use of real
property that were not Incurred in connection with Indebtedness and that do not in
the aggregate materially adversely affect the value of said properties or materially
impair their use in the operation of the business of such Person;

9 Liens to secure any Indebtedness permitted to be Incurred under
this Indenture to refinance any Indebtedness secured by Liens Incurred or

26

[[3458327]]

S.A.169



permitted to exist pursuant to clauses (2), (3) and (5) or this clause (9) of this
definition; provided, however, that:

@ the new Lienislimited to all or part of the same property
and assets that secured the original Indebtedness (plus improvements and
accessions to such property, or proceeds or distributions thereof) or any
related after-acquired property that, pursuant to any after-acquired
property clauses in written agreements pursuant to which the original Lien
arose, isrequired to be pledged to secure the original Indebtedness (plus
improvements and accessions to such property, or proceeds or
distributions thereof); and

(b) the Indebtedness secured by the new Lien is not increased
to any amount greater than the sum of (i) the outstanding principal
amount, or, if greater, committed amount, of the original Indebtedness and
(if) an amount necessary to pay any fees and expenses, including
premiums, related to such renewal, refunding, refinancing, replacement,
defeasance or discharge;

(10) Liensarising by reason of any judgment, attachment, decree or
order of any court or other governmental authority not giving rise to an Event of
Default that are being contested in good faith by appropriate proceedings
promptly instituted and diligently conducted; provided that any reserve or other
appropriate provision asis required in conformity with GAAP has been made
thereof;

(11) Liens securing cash management obligations and rights of setoff in
favor of abank imposed by law and incurred in the ordinary course of business on
deposit accounts maintained with such bank and cash and Cash Equivalentsin
such accounts,

(12) LiensIncurred in the ordinary course of business on the assets of
the Issuer in respect of Indebtedness permitted to be Incurred pursuant to Section
4.08 (“Incurrence of Indebtedness and Issuance of Preferred Stock”) not
exceeding $50.0 million;

(13) Liensto secure Hedging Obligations permitted by Section 4.08
(“Incurrence of Indebtedness and Issuance of Preferred Stock™);

(14) Liensarising from precautionary Uniform Commercial Code
financing statements filings or other applicable similar filings regarding operating
leases and vessel charters entered into by the Issuer or a Restricted Subsidiary in
the ordinary course of business,

(15) LiensIncurred in the ordinary course of business of the Issuer or a
Restricted Subsidiary arising from Vessel operating, chartering, drydocking,
maintenance, repair, refurbishment or replacement, the furnishing of supplies and
bunkersto Vessels and related assets, repairs and improvements to Vessels and
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related assets, masters, officers’ or crews wages and maritime Liens, in the case
of each of the foregoing, which were not Incurred or created to secure the
payment of Indebtedness and which in the aggregate do not materially adversely
affect the value of the properties subject to such Lien or materially impair the use
for the purposes of which such properties are held by the Issuer and its Restricted
Subsidiaries;

(16) Lienson assets constituting fixed or capital assets acquired or
constructed by the Issuer or a Restricted Subsidiary and securing Indebtedness
Incurred in the ordinary course of business for the purpose of financing or
refinancing such acquisition or construction; provided that (a) each such Lien
does not extend to or cover any other asset of the Issuer or a Restricted Subsidiary
other than such acquired or constructed assets and additions, improvements or
other assets affixed or appurtenant thereto, (b) the Incurrence of such
Indebtedness is permitted by Section 4.08 (“Incurrence of Indebtedness and
Issuance of Preferred Stock”), (¢) the Indebtedness secured by each such Lien
does not exceed the cost of acquiring or constructing the applicable fixed or
capital asset and (d) the aggregate Indebtedness at any time outstanding secured
by all Liens Incurred pursuant to this clause (16) shall not exceed $25.0 million;

(17) Liensarising under a contract over goods, documents of title to
goods and related documents and insurances and their proceeds, in each casein
respect of documentary credit transactions entered into with customers of the
Issuer and its Restricted Subsidiariesin the ordinary course of business;

(18) Liensarising under any retention of title, hire, purchase or
conditional sale arrangement or arrangements having similar effect in respect of
goods supplied in the ordinary course of business;

(19) Liensrepresenting the interest in title of alessor;

(20) Lienson cash, Cash Equivaents or other property arising in
connection with the defeasance, discharge or redemption of Indebtedness (so long
as such defeasance, discharge or redemption is permitted pursuant to Section 4.07
(“Restricted Payments”)) or Liens arising under this Indenture in favor of the
Trustee for its own benefit and similar Liens in favor of other trustees, agents and
representatives arising under instruments governing Indebtedness permitted to be
incurred under this Indenture, provided that such Liens are solely for the benefit
of the trustees, agents or representatives in their capacities as such and not for the
benefit of the holders of such Indebtedness;

(21) Liensfor crew's wages remaining unpaid in accordance with
reasonable commercial practices or for collision or salvage, or other similar Liens
arising in the ordinary course of business, for amounts not more than 30 days past
due (unless any such Lien is being contested in good faith and by appropriate
proceedings or other acts and the owner of the applicable Vessal shall have set
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aside on its books adequate reserves with respect to such amounts and so long as
such deferment in payment shall not subject such Vessel to forfeiture or 10ss);

(22) Liensfor loss, damage or expense which are fully covered by
insurance or in respect of which abond or other security has been posted by or on
behalf of the owner of the applicable Vessel with the appropriate court or other
tribunal to prevent the arrest or secure the release of such Vessel from arrest; and

(23) Liensto secure Indebtedness so long as, after giving effect to such
Indebtedness and the application of proceeds therefrom, the aggregate amount of
Consolidated Total Indebtedness secured by Permitted Liens, without duplication,
does not exceed the greater of (x) $550.0 million multiplied by the number of
Vessals that are either Qualified Vessels or Contracted Vessels and (y) the sum of
(i) 75% of the Completed Drilling Equipment Value at such time and (ii) 75% of
the Contracted Drilling Equipment Vaue at such time.

“Permitted Refinancing Indebtedness’ means any Indebtedness of the
Issuer or any of the Restricted Subsidiaries issued in exchange for, or the net proceeds of
which are used to renew, refund, refinance, replace, defease or discharge, in whole or in
part, other Indebtedness of the Issuer or any of the Restricted Subsidiaries (other than
intercompany Indebtedness) (the “ Refinanced Indebtedness’); provided that:

Q) the principal amount (or accreted value, if applicable) of such
Permitted Refinancing Indebtedness does not exceed the principal amount (or
accreted value, if applicable) of the Refinanced Indebtedness (plus all accrued
interest on the Refinanced Indebtedness and the amount of all fees and expenses,
including premiums, incurred in connection therewith);

2 such Permitted Refinancing Indebtedness has afinal maturity date
that is either (@) no earlier than the final maturity date of the Refinanced
Indebtedness or (b) more than 90 days after the final maturity date of the Notes,
and has aWeighted Average Life to Maturity that is (i) equal to or greater than
the Weighted Average Life to Maturity of, the Refinanced Indebtedness or (ii)
more than 90 days after the final maturity date of the Notes; and

3 if the Refinanced Indebtednessis (a) subordinated in right of
payment to the Notes or a Note Guarantee, then such Permitted Refinancing
Indebtedness is subordinated in right of payment to the Notes or such Note
Guarantee, as the case may be or (b) pari passu in right of payment to the Notes
or a Note Guarantee, then such Permitted Refinancing Indebtednessis
subordinated or pari passu in right of payment to the Notes or such Note
Guarantee, as the case may be, in the case of each of (a) and (b), on terms at |east
as favorable to Holders as those contained in the documentation governing the
Refinanced Indebtedness.
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“Person” means any individual, corporation, partnership, joint venture,
association, joint-stock company, trust, unincorporated organization, limited liability
company or government or other entity.

“Preferred Stock,” as applied to the Capital Stock of any Person, means
Capital Stock of such Person of any class or classes (however designated) that ranks
prior, as to the payment of dividends or as to the distribution of assets upon any voluntary
or involuntary liquidation, dissolution or winding up of such Person, to shares of Capita
Stock of any other class of such Person.

“Priority Indebtedness’ means, without duplication, (i) all Indebtedness
for money borrowed of any Restricted Subsidiary (other than any Guarantor), (ii) al
Indebtedness for money borrowed of the Issuer or any Restricted Subsidiary secured by
any Lien on any asset of the Issuer or any Restricted Subsidiary (other than aLien that
secures the Notes or applicable Note Guarantee on an equal and ratable (or priority)
basis), (iii) all Capital Lease Obligations of the Issuer or any Restricted Subsidiary that
constitute I ndebtedness, and (iv) al Indebtedness of Persons other than the Issuer or any
Restricted Subsidiary secured by (or for which the holder of such Indebtedness has an
existing right, contingent or otherwise, to be secured by) any Lien on property owned or
acquired by the Issuer or any Restricted Subsidiary, whether or not the Indebtedness
secured thereby has been assumed by the Issuer or such Restricted Subsidiary.

“Priority Indebtedness Amount” means a dollar amount equal to the
greater of (x) $600.0 million multiplied by the number of Vessels that are either Qualified
Vessels or Contracted Vessels and (y) the sum of (i) 75% of the Completed Drilling
Equipment Value at such time and (ii) 75% of the Contracted Drilling Equipment Value
at such time.

“Private Placement Legend” means the legend set forth in
Section 2.06(f)(1) (“ Transfer and Exchange”) to be placed on all Notes issued under this
Indenture except where otherwise permitted by the provisions of this Indenture.

“QIB” meansa*“qualified institutional buyer” as defined in Rule 144A.

“Qualified MLP Asset Transfer” means an MLP Asset Transfer that
satisfies each of the following five conditions:

Q) the Issuer or the Restricted Subsidiary, as the case may be, receives
consideration at the time of the MLP Asset Transfer at least equal to the Fair
Market Value of the assets or Equity Interests issued or sold or otherwise
disposed of;

(2 after giving effect to the MLP Asset Transfer, including the
application of proceeds therefrom, the Consolidated Net Leverage Ratio of the
I ssuer shall not exceed 5.5t0 1.0;

3 immediately after giving effect to the MLP Asset Transfer, the
Issuer shall, directly or indirectly, control the general partner, managing member

30

[[3458327]]

S.A.173



or similar controlling Person of the MLP that directly or indirectly receives the
assets or Equity Interestsissued or sold or otherwise disposed of in respect of the
MLP Asset Transfer;

4 the MLP and other MLP Entities (that receive, directly or
indirectly, the assets or Equity Interests issued, sold or otherwise disposed of in
the MLP Asset Transfer) shall have been structured to provide for reasonably
customary MLP-related distributions to the Issuer or a Restricted Subsidiary to
the extent of and pursuant to the terms of their Equity Interestsin such MLP
Entities (or if such distributions will be made initially to an Unrestricted
Subsidiary, such Unrestricted Subsidiary shall be subject to a contractual or other
arrangement that requires such Unrestricted Subsidiary to make reasonably
regular distributions of such amountsto the Issuer or a Restricted Subsidiary), in
either case, without duplication, in proportion to the economic ownership of the
Issuer in such MLP Entities and in all cases subject to and in accordance with
(including any subordination on the right to receive distributions and other
limitations in) the organizational or other relevant governing documents of such
relevant MLP Entities; and

(5) immediately before and after giving effect to the MLP Asset
Transfer, no Default or Event of Default under any instrument governing
Indebtedness of the Issuer or any of its Restricted Subsidiaries shall have occurred
or be continuing.

“Qualified MLP I1PO” means, (i) in connection with an MLP Formation
Transaction, an initial offer and sale of common units of the MLP in an underwritten
public offering for cash pursuant to aregistration statement that has been declared
effective by the SEC pursuant to the Securities Act (other than aregistration statement on
Form S-4 or Form S-8 or otherwise relating to Equity Interests of the ML P issuable under
any employee benefit plan); or (ii) following an ORP (Ventures) IPO, the transfer of
Equity Interests of Drillships Financing to ORP (Ventures) (or an ORP (Ventures)
Subsidiary).

“Qualified Services Contract” means, with respect to any Additional
Drilling Unit acquired by, or committed to be delivered to, the Issuer or any of its
Restricted Subsidiaries, a bona fide contract or series of contracts, together with any
amendments, supplements or modifications thereto, that the Board of Directors of the
Issuer, acting in good faith, designates as a“ Qualified Services Contract” pursuant to a
resolution of the Board of Directors of the Issuer, which contract or contracts:

Q) are between the Issuer or one of its Restricted Subsidiaries, on the
one hand, and a Person that is not an Affiliate of the Issuer and (a) such Person
has arating (or a Person whose parent has such arating) of either BBB- or higher
from S& P or Baa3 or higher from Moody’s, or if such ratings are not available,
then asimilar investment grade rating from another nationally recognized
statistical rating agency, (b) such contract is supported by letters of credit,
performance bonds or guarantees from such Person or its parent that has an
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investment grade rating as described in the preceding subclause (a) of this clause
(2), or (c) such contract provides for alockbox or similar arrangements or direct
payment to the Issuer or its Restricted Subsidiary, as the case may be, for the full
amount of the contracted payments due over the four-quarter reference period
considered in calculating Consolidated Cash Flow;

2 provide for services to be performed by the Issuer or one or more
of its Restricted Subsidiaries involving the use of such Additional Drilling Unit by
the Issuer or one or more of its Restricted Subsidiaries, in either case for a
minimum aggregate period of at least one year;

3 provide for afixed or minimum day rate or fixed rate for such
Additional Drilling Unit covering all the period in (2) above; and

4) for purposes of Section 4.08 (“Incurrence of Indebtedness and
Issuance of Preferred Stock”), provide that revenues from such Qualified Services
Contract are to be received by the Issuer or any of its Restricted Subsidiaries
within one year of (a) delivery of the related Additional Drilling Unit and (b) the
Incurrence of any Indebtedness pursuant to Section 4.08 (“Incurrence of
Indebtedness and | ssuance of Preferred Stock™).

“Qualified Vessels” means, at any time, the completed and delivered
Vessels owned by the Issuer and its Restricted Subsidiaries at such time that are of
substantially comparable (or better) quality and value as (or than) the quality and value at
such time of the Vessels owned on the Issue Date by the Issuer and its Restricted
Subsidiaries, as determined in good faith by a Financia Officer.

“Ready for Sea Cost” means with respect to a Vessel to be acquired or
leased by the Issuer or any Restricted Subsidiary, the aggregate amount of all
expenditures Incurred to acquire or construct and bring such Vessel to the condition and
location necessary for its intended use, including any and all inspections, appraisals,
repairs, modifications, additions, permits and licenses in connection with such acquisition
or lease.

“Redemption Date” means the date of redemption established by the
Issuer or this Indenture as set forth under Articlelll.

“Regulation S’ means Regulation S promulgated under the Securities Act.

“Regulation S Global Note” means a permanent Global Note in the form
of Exhibit A hereto bearing the Global Note Legend and the Private Placement Legend
and deposited with or on behalf of and registered in the name of the Depositary or its
nominee, issued in a denomination equal to the outstanding principal amount of the Notes
sold in reliance on Rule 903 of Regulation S.

“Related Assets’ means, with respect to any Vessel and its owner, (i) any
insurance policies and contracts from time to time in force with respect to such Vessd,
(i) any requisition compensation payable in respect of any compulsory acquisition of
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such Vessdl, (iii) any Earnings (other than Earnings payableto aLocal Content
Subsidiary) derived from the use or operation of such Vessel and/or any account to which
such Earnings are deposited, (iv) any charters, operating leases, Vessel purchase options
and related agreements with respect to such Vessel entered into and any security or
guarantee in respect of the charterer’s or lessee’ s obligations under such charter, lease,
Vessel purchase option or agreement, (v) any cash collateral account established with
respect to such Vessel pursuant to the financing arrangement with respect thereto, (vi)
any building, conversion or repair contracts relating to such Vessel and any security or
guarantee in respect of the builder’s obligations under such contract and (vii) any security
interest in, or agreement or assignment relating to, any of the foregoing or any mortgage
in respect of such Vessel and any asset reasonably related, ancillary or complementary
thereto.

“Responsible Officer” when used with respect to the Trustee, means any
officer within the Corporate Trust Office of the Trustee (or any successor group of the
Trustee), including any vice president, assistant vice president, assistant secretary,
assistant treasurer, trust officer or any other officer of the Trustee customarily performing
functions similar to those performed by any of the above-designated officers and also
means, with respect to a particular corporate trust matter, any other officer to whom such
matter is referred because of his knowledge of and familiarity with the particular subject
and who, in each case, shall have direct responsibility for the administration of this
Indenture.

“Restricted Certificated Note” means a Certificated Note bearing the
Private Placement Legend.

“Restricted Global Note” means a Global Note bearing the Private
Placement Legend.

“Restricted Investment” means any Investment other than a Permitted

I nvestment.

“Restricted Period” means the 40-day distribution compliance period as
defined in Regulation S.

“Restricted Subsidiary” means any Subsidiary of the Issuer that is not then
an Unrestricted Subsidiary; provided, however, that upon the occurrence of an
Unrestricted Subsidiary ceasing to be an Unrestricted Subsidiary, such Subsidiary shall
be included in the definition of “Restricted Subsidiary”.

“Rule 144" means Rule 144 promulgated under the Securities Act.
“Rule 144A” means Rule 144A promulgated under the Securities Act.

“Rule 144A Global Note” means a Global Note substantialy in the form
of Exhibit A hereto bearing the Global Note Legend and the Private Placement Legend
and deposited with or on behalf of, and registered in the name of, the Depositary or its
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nominee that will be issued in a denomination equal to the outstanding principal amount
of the Notes sold to QIBs.

“Rule 903" means Rule 903 promulgated under the Securities Act.
“Rule 904" means Rule 904 promulgated under the Securities Act.

“S& P’ means Standard & Poor’ s Rating Services or any successor to the
rating agency business thereof.

“Sale and L ease-Back Transaction” means any arrangement with any
Person providing for the leasing by the Issuer or any of the Restricted Subsidiaries of any
real or tangible personal property, which property has been or isto be sold or transferred
by the Issuer or such Restricted Subsidiary to such Person in contemplation of such
leasing.

“SEC” meansthe U.S. Securities and Exchange Commission.

“Securities Act” means the Securities Act of 1933, as amended, and the
rules and regulations of the SEC thereunder.

“Significant Subsidiary” means, at the date of determination, any
Restricted Subsidiary that together with its Subsidiaries that are Restricted Subsidiaries
(i) for the most recent fiscal year, accounted for more than 10% of the Issuer’s
consolidated revenues or (ii) as of the end of the most recent fiscal quarter, was the owner
of more than 10% of the Issuer’ s consolidated assets.

“Stated Maturity” means, with respect to any installment of interest or
principal on any item or series of Indebtedness, the date on which the payment of interest
or principal was scheduled to be paid in the documentation governing such Indebtedness
as of the date of this Indenture or, if such item or seriesis Incurred after the date of this
Indenture, the date such item or seriesis Incurred.

“Subsidiary” means, with respect to any specified Person:

Q) any corporation, limited liability company, association or other
business entity (other than a partnership) of which more than 50% of the total
voting power of shares of Capital Stock entitled (without regard to the occurrence
of any contingency and after giving effect to any voting agreement or
stockholders agreement that effectively transfers voting power) to votein the
election of directors, managers or trustees of the corporation, limited liability
company, association or other business entity is at the time owned or controlled,
directly or indirectly, by that Person or one or more of the other Subsidiaries of
that Person (or a combination thereof); and

(2) any partnership of which (a) more than 50% of the capital accounts,
distribution rights, total equity and voting interests or general and limited
partnership interests, as applicable, are owned or controlled, directly or indirectly,
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by such Person or one or more of the other Subsidiaries of that Person (or a
combination thereof), whether in the form of general, special or limited
partnership interests or otherwise, or (b) such Person or any Subsidiary of such
Person is a controlling general partner or otherwise controls such entity.

“Transactions’ means, (i) the issuance of the Notes on the Issue Date,
(ii) the repurchase or redemption of the Existing 9.5% Notes and (iii) the payment of fees
and expenses related to the foregoing.

“Treasury Rate’” means, as of any redemption date, the yield to maturity as
of such redemption date of United States Treasury securities with a constant maturity (as
compiled and published in the most recent Federal Reserve Statistical Release H.15 (519)
that has become publicly available at |east two Business Days prior to the redemption
date (or, if such statistical release is no longer published, any publicly available source of
similar market data)) most nearly equal to the period from the redemption date to
April 1, 2017; provided, however, that if the period from the redemption date to
April 1, 2017 isless than one year, the weekly average yield on actually traded United
States Treasury securities adjusted to a constant maturity of one year will be used.

“Trustee” means the party named as such in this Indenture until a
successor replacesit and, thereafter, means such successor.

“Uniform Commercial Code” means the Uniform Commercial Code asin
effect in any applicable jurisdiction from time to time.

“Unrestricted Cash” means, as of any date of determination, all cash and
Cash Equivalents of the Issuer and its Restricted Subsidiaries (without regard to any cash
or Cash Equivalents of any Persons other than the Issuer and its Restricted Subsidiaries)
that would be reflected as cash or Cash Equivalents on a consolidated balance sheet of
the Issuer and its Restricted Subsidiaries prepared on such date in accordance with GAAP
(less any portion of such cash and Cash Equivalents that would be reflected as “restricted
cash” on such balance sheet).

“Unrestricted Certificated Note” means a Certificated Note that does not
bear and is not required to bear the Private Placement L egend.

“Unrestricted Global Note” means a Global Note that does not bear and is
not required to bear the Private Placement Legend.

“Unrestricted Subsidiary” means:

Q) any Subsidiary of the Issuer which at the time of determination is
an Unrestricted Subsidiary (as designated by the Issuer, as provided below);

2 any Subsidiary of an Unrestricted Subsidiary; and

3 unless the Issuer elects to maintain such Subsidiary as a Restricted
Subsidiary, any MLP Entity.
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The Issuer may designate any Subsidiary of the Issuer as an Unrestricted
Subsidiary pursuant to aresolution of the Board of Directors of the Issuer unless
such Subsidiary or any of its Subsidiaries owns any Equity Interests or
Indebtedness of, or owns or holds any Lien on, any property of, the Issuer or any
Restricted Subsidiary (other than (x) Equity Interests or property of a Restricted
Subsidiary asaresult of an MLP Asset Transfer and (y) any Subsidiary of the
Subsidiary to be so designated); provided that the Subsidiary to be so designated
and each Subsidiary of such Subsidiary:

Q) has no Indebtedness other than Non-Recourse Debt;

2 except as permitted by Section 4.11 (“ Transactions with
Affiliates’), is not party to any agreement, contract, arrangement or understanding
with the Issuer or any Restricted Subsidiary unless the terms of any such
agreement, contract, arrangement or understanding are no less favorable to the
Issuer or such Restricted Subsidiary than those that might be obtained at the time
from Persons who are not Affiliates of the Issuer;

3 is aPerson with respect to which neither the Issuer nor any of the
Restricted Subsidiaries has any direct or indirect obligation (&) to subscribe for
additional Equity Interests or (b) to maintain or preserve such Person’s financial
condition or to cause such Person to achieve any specified levels of operating
results;

4) has not guaranteed or otherwise directly or indirectly provided
credit support for any Indebtedness of the Issuer or any of the Restricted
Subsidiaries; and

(5) isnot aDRH Issuer Subsidiary or, if any such Subsidiary isaDRH
Issuer Subsidiary, it isalso a DRH Unrestricted Subsidiary at all timesthat it isan
Unrestricted Subsidiary under this Indenture.

“U.S. Person” means a U.S. Person as defined in Rule 902(k) promul gated
under the Securities Act.

“Ventures Facilities Agreement” means the facilities agreement, dated as
of February 28, 2013, by and among Drillships Ocean Ventures Inc., as borrower, and
Ocean Rig UDW Inc., as parent and guarantor, the other guarantors party thereto and the
banks and financial institutions named therein, as mandated lead arrangers, with the
banks and financial institutions named therein, as lenders under the commercia facilities,
Eksportkreditt Norge AS, as lender under the Eksportkreditt/GEIK Facilities, The Export-
Import Bank of Korea, as lender under the Kexim Facilities, and DNB Bank ASA, as
facility agent and security agent.

“Vessel” means one or more shipping or drilling vessels or drilling rigs,
whose primary purpose is the maritime transportation of cargo or the exploration and
production drilling for crude oil or hydrocarbons, or which are otherwise engaged, used
or useful in a Permitted Business, in each case together with all related spares, equipment
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and any additions or improvements; provided that for the purposes of any provision
related to the acquisition or disposition of aVessel, such acquisition or disposition may
be conducted through the transfer of all of the Capital Stock of any special purpose entity
that owns a Vessel as described above.

“Voting Stock” of any specified Person as of any date means the Capital
Stock of such Person that is at the time entitled to vote in the election of the board of
directors (or persons performing similar functions) of such Person; provided that with
respect to alimited partnership or other entity which does not have directly a board of
directors, Voting Stock means such Capital Stock of the general partner of such limited
partnership or other business entity with the ultimate authority to manage the business
and operations of such Person.

“Weighted Average Life to Maturity” means, when applied to any
Indebtedness at any date, the number of years obtained by dividing:

Q) the sum of the products obtained by multiplying (a) the amount of
each then remaining installment, sinking fund, serial maturity or other required
payments of principal, including payment at final maturity, in respect of the
Indebtedness, by (b) the number of years (calculated to the nearest one-twelfth)
that will elapse between such date and the making of such payment; by

2 the then outstanding principal amount of such Indebtedness.

SECTION 1.02. Other Definitions.
Term Defined in Section
“Additiona Amounts” 4.20(a)
“Additional Notes” 2.02
“Affiliate Transaction” 4.11(a)
“Asset Sale Offer” 4.19(e)
“Asset Sale Offer Period” 4.19(i)
“Asset Sale Offer Settlement Date” 4.19(i)
“Asset Sale Offer Termination Date” 4.29(j)(1)
“ Authentication Order” 2.02
“ Authentication Agent” 2.02
“Change of Control Offer” 4.18(a)
“Change of Control Payment” 4.18(a)
“Change of Control Payment Date” 4.18(a)(2)
“Covenant Defeasance” 8.03
“Default Interest” 2.12
“DTC” 2.03
“Event of Default” 6.01
“Excess Proceeds’ 4.19(e)
“Incur” 4.08(a)
“Indemnified Party” 7.07(a)

37

[[3458327]]

S.A.180



Term

“Initial Notes”

“interest”

“Interest Payment Date”
“lssuer”

“Legal Defeasance”
“MD&A”

“Paying Agent”

“Payment Default”
“Permitted Debt”

“Record Date”

“Registrar”

“Relevant Date”

“Restricted Payments’
“Resale Restriction Termination Date’
“Reversion Date’

“Special Interest Payment Date”
“Special Record Date’
“Specified Tax Jurisdiction”
“Specified Vessel Sale”
“Successor”

“ Suspended Covenants’
“Suspension Event”
“Taxes’

“Transfer Agent”

SECTION 1.03.

Defined in Section

2.02

1.03

2.14
Preamble
8.02
4.16(1)(a)(1)
2.03
6.01(5)(A)
4.08(b)
2.14

2.03
12.12
4.07(a)
2.06(f) (1)
4.17(Q)
212

212
4.20(a)
4.19(c)
5.01(a)(1)
4.17(Q)
4.17(a)
4.20(a)
2.03

Rules of Construction. Unless the context

otherwise requires:

Q) aterm has the meaning assigned to it;

2 an accounting term not otherwise defined has the meaning
assigned to it in accordance with GAAP,

3 “or” isnot exclusive;

4 words in the singular include the plural, and in the plural include

the singular;

(5) “will” shall be interpreted to express a command,;

(6) provisions apply to successive events and transactions,

@) references to sections of or rules under the Securities Act will be
deemed to include substitute, replacement of successor sections or rules adopted

by the SEC from time to time;
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(8 “including” means including without limitation; and

9 references to any person “acting reasonably” and correlative
expressions shall be construed to mean “ acting reasonably in the interests of the
Holders and having due regard to the duties of the Trustee to the Holders'.

All referencesto “Notes’ or “principal amount of Notes’ shall mean the
outstanding principal amount of Notes after giving effect to any redemptions and any
other purchases, whether pursuant to this Indenture or otherwise, and after giving effect
to any accretion of the principal amount due to the Notes having been issued at a discount
to their face amount.

All referencesto “interest” shall mean the initial interest rate borne by the
Notes plus (if applicable) any Default Interest. If there has been no demand that the
Issuer pay Default Interest, the Issuer shall pay Default Interest in the same manner as
other interest, and on the same dates as set forth in the Notes and in this Indenture.

ARTICLE I

The Notes

SECTION 2.01. Form and Dating. (a) Genera. The Notes and the
Trustee's certificate of authentication will be substantially in the form of Exhibit A
hereto. The Notes may have other notations, legends or endorsements required by law,
stock exchange rule or usage. The Noteswill initially be represented by the Global
Notes. Each Note shall be dated the date of its authentication. The Notes shall be issued
in minimum denominations of $2,000 and integral multiples of $1,000 in excess thereof.

The terms and provisions contained in the Notes shall constitute, and are
hereby expressly made, a part of this Indenture and the Issuer and the Trustee, by their
execution and delivery of this Indenture, expressly agree to such terms and provisions
and to be bound thereby. However, to the extent any provision of any Note conflicts with
the express provisions of this Indenture, the provisions of this Indenture shall govern and
be controlling.

(b) Global Notes. Notesissued in global form will be substantially in
the form of Exhibit A hereto (including the Global Note Legend thereon and the
“Schedule of Exchanges of Interestsin the Global Note” attached thereto). Notes issued
in certificated form will be substantially in the form of Exhibit A hereto (but without the
Global Note Legend thereon and without the “ Schedule of Exchanges of Interestsin the
Global Note” attached thereto). Each Global Note will represent such of the outstanding
Notes as will be specified therein and each shall provide that it represents the aggregate
principal amount of outstanding Notes from time to time endorsed thereon and that the
aggregate principal amount of outstanding Notes represented thereby may from time to
time be reduced or increased, as appropriate, to reflect exchanges and redemptions. Any
endorsement of a Global Note to reflect the amount of any increase or decrease in the
aggregate principal amount of outstanding Notes represented thereby will be made by the
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Trustee or the Notes Custodian therefor, at the direction of the Trustee, in accordance
with instructions given by the Holder thereof as required by Section 2.06 (“ Transfer and
Exchange”).

(© Euroclear and Clearstream Procedures Applicable. The provisions
of the “Operating Procedures of the Euroclear System” and “ Terms and Conditions
Governing Use of Euroclear” and the “ General Terms and Conditions of Clearstream
Banking” and “ Customer Handbook” of Clearstream will be applicable to transfers of
beneficial interestsin the Regulation S Global Note that are held by Participants through
Euroclear or Clearstream.

SECTION 2.02. Execution and Authentication; Additional Notes.
At least one Officer of the Issuer shall sign the Notes by manual or facsimile signature.

If the Officer whose signature is on a Note no longer holds that office at
the time the Trustee authenticates the Note, the Note shall be valid nevertheless. A Note
will not be valid until an authorized signatory of the Trustee manually authenticates the
Note. The signature of the Trustee on a Note shall be conclusive evidence that such Note
has been duly and validly authenticated and issued under this Indenture.

The Trustee will, upon receipt of awritten order of the Issuer signed by
one Officer of the Issuer (an “ Authentication Order”), authenticate (i) Notes for original
issue in the aggregate principal amount not to exceed $500,000,000 (the “Initial Notes”)
on the Issue Date and (ii) additional Notes (the “Additional Notes’) having identical
terms and conditions to the Initial Notes, except for issue date, issue price, transfer
restrictions (if any), first interest payment date and the amount of interest paid on the first
date after such issue date, in up to an unlimited amount (so long as not otherwise
prohibited by the terms of this Indenture, including, without limitation, Section 4.08
(“Incurrence of Indebtedness and I ssuance of Preferred Siock”)). The aggregate
principal amount of Notes outstanding at any time may not exceed the aggregate
principal amount of Notes authorized for issuance by the Issuer pursuant to one or more
Authentication Orders, except as provided in Section 2.07 (“Replacement Notes’).

All Notes issued under this Indenture shall be treated as a single class for
all purposes under this Indenture; provided that if the Additional Notes are not fungible
with the Notes for U.S. Federal income tax purposes, the Additional Notes will have a
separate CUSIP number, if applicable. The Additional Notes shall bear any legend
required by applicable law.

The Trustee may appoint an authenticating agent (the “ Authentication
Agent”) reasonably acceptable to the Issuer to authenticate the Notes. Unless limited by
the terms of such appointment, any such Authentication Agent may authenticate Notes
whenever the Trustee may do so. Each reference in this Indenture to authentication by
the Trustee includes authentication by any such agent. An Authentication Agent has the
same rights as any Registrar, Paying Agent or agent for service of notices and demands.
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SECTION 2.03. Reqistrar, Transfer Agent and Paying Agent. The
Issuer shall maintain an office or agency where Notes may be presented for registration
of transfer or for exchange (the “Registrar”) and an office or agency where Notes may be
presented for payment (the “ Paying Agent”). The Issuer will also maintain atransfer
agent (the “Transfer Agent”) in connection with the Notes. The Issuer shall cause each of
the Registrar and the Paying Agent to maintain an office or agency in the Borough of
Manhattan, the City of New Y ork. The Registrar shall keep aregister of the Notes and of
their transfer and exchange. The Issuer may appoint one or more co-Registrars and one
or more additional Paying Agents. The term “Registrar” includes any co-Registrar and
the term “Paying Agent” includes any additional Paying Agent. The Issuer may change
any Paying Agent or Registrar without notice to any Holder. Other than for the purposes
of effecting aredemption or an offer to purchase in accordance with Articlelll or in
connection with aLegal Defeasance, Covenant Defeasance or the satisfaction and
discharge of this Indenture pursuant to Section 10.01 (“ Satisfaction and Discharge”), the
Issuer or any of its Subsidiaries may act as Paying Agent or Registrar. The Issuer shall
enter into an appropriate agency agreement with any Registrar or Paying Agent not a
party to this Indenture. The agreement shall implement the provisions of this Indenture
that relate to such agent. The Issuer shall notify the Trustee in writing of the name and
address of any Registrar and Paying Agent not a party to this Indenture. If the Issuer fails
to appoint or maintain another entity as Registrar or Paying Agent, the Trustee shall act
as such.

The Issuer initially appoints The Depository Trust Company (“DTC”) to
act as Depositary with respect to the Global Notes.

The Issuer initially appoints Deutsche Bank Trust Company Americas to
act asthe Registrar, Transfer Agent and Paying Agent and to act as Notes Custodian with
respect to the Global Notes.

SECTION 2.04. Paying Agent to Hold Money in Trust. The Issuer
shall require each Paying Agent other than Deutsche Bank Trust Company Americas to
agree in writing that such Paying Agent shall hold, in trust for the benefit of the Holders
or the Trustee, all money held by such Paying Agent for the payment of principa of,
premium and Additional Amounts, if any, or interest on, the Notes and shall notify the
Trustee in writing of any default by the Issuer in making any such payment. While any
such default continues, the Trustee may require a Paying Agent to pay all money held by
the Paying Agent to the Trustee. The Issuer at any time may require a Paying Agent to
pay all money held by it to the Trustee. Upon payment over to the Trustee, the Paying
Agent (if other than the Issuer or any of its Subsidiaries) shall have no further liability for
the money. If the Issuer or any of its Subsidiaries acts as Paying Agent, it shall segregate
and hold in a separate trust fund for the benefit of the Holders al money held by it as
Paying Agent. Upon any bankruptcy, reorganization or similar proceedings relating to
the Issuer, the Trustee shall serve as Paying Agent for the Notes.

SECTION 2.05. Holder Lists. The Trustee shall preservein as
current aform asis reasonably practicable, the most recent list available to it of the
names and addresses of Holders. If the Trusteeis not the Registrar, the Issuer, on its own
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behalf and on behalf of any Guarantors, shall furnish to the Trustee, in writing, at least
seven Business Days before each Interest Payment Date and at such other times as the
Trustee may request in writing, alist in such form and as of such date as the Trustee may
reasonably require of the names and addresses of Holders.

SECTION 2.06. Transfer and Exchange. (a) Transfer and Exchange
of Global Notes. A Global Note may not be transferred except as awhole by the
Depositary to anominee of the Depositary, by a nominee of the Depositary to the
Depositary or to another nominee of the Depositary or by the Depositary or any such
nominee to a successor Depositary or a nominee of such successor Depositary. All
Global Notes shall be exchangeable by the Issuer for Certificated Notesiif:

Q) the Depositary notifies the Issuer that it is unwilling or unable to
continue to act as Depositary or that it isno longer a clearing agency registered
under the Exchange Act and, in either case, the Issuer fails to appoint a successor
Depositary;

2 the Issuer, at its option, notifies the Trustee in writing that it elects
to cause the issuance of Certificated Notes; or

(©)) there has occurred and is continuing a Default or Event of Default
with respect to the Notes and the Depositary requests such an exchange.

Upon the occurrence of any of the preceding eventsin (1), (2) or (3) above, Certificated
Notes shall be issued in such names as the Depositary shall instruct the Trustee. Global
Notes also may be exchanged or replaced, in whole or in part, as provided in

Sections 2.07 (“ Replacement Notes’) and 2.10 (“Temporary Notes’). Every Note
authenticated and delivered in exchange for, or in lieu of, a Global Note or any portion
thereof, pursuant to this Section 2.06(a) or Section 2.07 (“ Replacement Notes’) or 2.10
(“ Temporary Notes’), shall be authenticated and delivered in the form of, and shall be, a
Global Note. A Global Note may not be exchanged for another Note other than as
provided in this Section 2.06(a); provided, however, beneficia interestsin a Global Note
may be transferred and exchanged as provided in Section 2.06(b) or (c) (“Transfer and
Exchange”).

(b) Transfer and Exchange of Beneficial Interests in the Global Notes.
The transfer and exchange of beneficial interests in the Global Notes will be effected
through the Depositary, in accordance with the provisions of this Indenture and the
Applicable Procedures. Beneficial interests in the Restricted Global Notes will be subject
to restrictions on transfer comparable to those set forth herein to the extent required by
the Securities Act or applicable law. Transfers of beneficial interestsin the Global Notes
also will require compliance with either subparagraph (1) or (2) below, as applicable, as
well as one or more of the other following subparagraphs, as applicable:

(1)  Transfer of Beneficial Interests in the Same Global Note.
Beneficia interestsin any Restricted Global Note may be transferred to Persons
who take delivery thereof in the form of abeneficial interest in the same
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Restricted Global Note in accordance with the transfer restrictions set forth in the
Private Placement Legend. No written orders or instructions shall be required to
be delivered to the Registrar to effect the transfers described in this

subparagraph (1).

2 All Other Transfers and Exchanges of Beneficial Interestsin
Global Notes. In connection with al transfers and exchanges of beneficial
interests that are not subject to Section 2.06(b)(1) (“ Transfer and Exchange”)
above, the transferor of such beneficial interest must deliver to the Registrar
either:

(A)  both:

Q) awritten order from a Participant or an Indirect Participant
given to the Depositary in accordance with the Applicable Procedures
directing the Depositary to credit or cause to be credited a beneficial
interest in another Global Note in an amount equal to the beneficial
interest to be transferred or exchanged; and

(2 instructions given in accordance with the Applicable
Procedures containing information regarding the Participant account to be
credited with such increase; or

(B)  both:

Q) awritten order from a Participant or an Indirect Participant
given to the Depositary in accordance with the Applicable Procedures
directing the Depositary to cause to be issued a Certificated Note in an
amount equal to the beneficial interest to be transferred or exchanged; and

(2 instructions given by the Depositary to the Registrar
containing information regarding the Person in whose name such
Certificated Note shall be registered to effect the transfer or exchange
referred to in clause (1) immediately above.

Upon satisfaction of all of the requirements for transfer or exchange of beneficial
interests in Global Notes contained in this Indenture and the Notes or otherwise
applicable under the Securities Act, the Trustee shall adjust the principal amount of the
relevant Global Note(s) pursuant to Section 2.06(g).
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(©)) Transfer of Beneficial Interests to Another Restricted Global Note.
A beneficia interest in any Restricted Global Note may be transferred to a Person
who takes delivery thereof in the form of abeneficial interest in another
Restricted Global Note if the transfer complies with the requirements of
Section 2.06(b)(2) (“ Transfer and Exchange”’) above and the Registrar receives
the following:

(A) If thetransferee will take delivery in the form of a
beneficia interest in the Rule 144A Global Note, then the transferor must
deliver a certificate in the form of Exhibit B hereto, including the
certificationsin item (1) thereof; and

(B) if thetransferee will take delivery in the form of a
beneficial interest in the Regulation S Global Note, then the transferor
must deliver a certificate in the form of Exhibit B hereto, including the
certificationsin item (2) thereof.

4 Transfer and Exchange of Beneficial Interestsin a Restricted
Global Note for Beneficial Interestsin an Unrestricted Global Note. A beneficial
interest in any Restricted Global Note may be exchanged by any Holder thereof
for abeneficial interest in an Unrestricted Global Note or transferred to a Person
who takes delivery thereof in the form of abeneficial interest in an Unrestricted
Global Noteif the exchange or transfer complies with the requirements of
Section 2.06(b)(2) (“ Transfer and Exchange”’) above and the Registrar receives
the following:

(A) if the Holder of such beneficia interest in a Restricted
Global Note proposes to exchange such beneficial interest for a beneficial
interest in an Unrestricted Global Note, a certificate from such Holder in
the form of Exhibit C hereto, including the certifications in item (2)(a)
thereof; or

(B) if the Holder of such beneficial interest in a Restricted
Global Note proposesto transfer such beneficial interest to a Person who
shall take delivery thereof in the form of abeneficial interest in an
Unrestricted Global Note, a certificate from such Holder in the form of
Exhibit B hereto, including the certifications in item (4) thereof,

and, in each such case, if the Registrar so requests or if the Applicable
Procedures so require, an Opinion of Counsel in form reasonably
acceptable to the Registrar to the effect that such exchange or transfer isin
compliance with the Securities Act and that the restrictions on transfer
contained herein and in the Private Placement Legend are no longer
required in order to maintain compliance with the Securities Act and that
the Private Placement Legend may be removed from the Note.
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If any such transfer is effected pursuant to this subparagraph (4) at atime when an
Unrestricted Global Note has not yet been issued, the I ssuer shall issue and, upon receipt
of an Authentication Order in accordance with Section 2.02 (* Execution and
Authentication; Additional Notes’), the Trustee shall authenticate one or more
Unrestricted Global Notes in an aggregate principal amount equal to the aggregate
principal amount of beneficial interests transferred pursuant to this subparagraph (4).
Beneficial interestsin an Unrestricted Global Note cannot be exchanged for, or
transferred to Persons who take delivery thereof in the form of, a beneficial interest in a
Restricted Global Note.

(© Transfer or Exchange of Beneficial Interests for Certificated Notes.

Q) Beneficial Interestsin Restricted Global Notes to Restricted
Certificated Notes. If in accordance with Section 2.06(a) (“ Transfer and
Exchange’) abeneficial interest in a Restricted Global Note isto be exchanged
for aRestricted Certificated Note or transferred to a Person who takes delivery
thereof in the form of a Restricted Certificated Note, then, upon receipt by the
Registrar of the following documentation:

(A) if the Holder of such beneficia interest in a Restricted
Global Note proposes to exchange such beneficial interest for a Restricted
Certificated Note, a certificate from such Holder in the form of Exhibit C
hereto, including the certifications in item (1)(a) thereof;

(B)  if such beneficial interest is being transferred to aQIB in
accordance with Rule 144A, a certificate to the effect set forth in Exhibit
B hereto, including the certificationsin item (1) thereof;

(C)  if such beneficial interest is being transferred to aNon-U.S.
Person in an offshore transaction in accordance with Rule 903 or Rule
904, a certificate to the effect set forth in Exhibit B hereto, including the
certificationsin item (2) thereof;

(D) if such beneficial interest is being transferred pursuant to an
exemption from the registration requirements of the Securities Act in
accordance with Rule 144, a certificate to the effect set forth in Exhibit B
hereto, including the certifications in item (3)(a) thereof;

(E)  if such beneficial interest is being transferred to the | ssuer
or any of its Subsidiaries, a certificate to the effect set forth in Exhibit B
hereto, including the certificationsin item (3)(b) thereof; or

() if such beneficial interest is being transferred pursuant to an
effective registration statement under the Securities Act, a certificate to the
effect set forth in Exhibit B hereto, including the certificationsin item
(3)(c) thereof,
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the Trustee shall cause the aggregate principal amount of the applicable Global Note to
be reduced accordingly pursuant to Section 2.06(g), and the Issuer shall execute and the
Trustee shall, upon receipt of an Authentication Order, authenticate and deliver to the
Person designated in the instructions a Certificated Note in the appropriate principal
amount. Any Certificated Note issued in exchange for a beneficial interest in a Restricted
Global Note pursuant to this Section 2.06(c) shall be registered in such name or names
and in such authorized denomination or denominations as the Holder of such beneficial
interest shall instruct the Registrar through instructions from the Depositary and the
Participant or Indirect Participant. The Trustee shall deliver such Certificated Notes to
the Persons in whose names such Notes are so registered. Any Certificated Note issued
in exchange for a beneficial interest in a Restricted Global Note pursuant to this Section
2.06(c) shall bear the Private Placement Legend and shall be subject to all restrictions on
transfer contained therein.

(2 Beneficial Interestsin Restricted Global Notes to Unrestricted
Certificated Notes. A Holder of abeneficial interest in a Restricted Global Note
may exchange such beneficial interest for an Unrestricted Certificated Note or
may transfer such beneficial interest to a Person who takes delivery thereof in the
form of an Unrestricted Certificated Note after the applicable Resale Restriction
Termination Date only if the Registrar receives the following:

(A) if the Holder of such beneficial interest in a Restricted
Global Note proposes to exchange such beneficial interest for an
Unrestricted Certificated Note, a certificate from such Holder in the form
of Exhibit C hereto, including the certifications in item (2)(b) thereof; or

(B) if the Holder of such beneficial interest in a Restricted
Global Note proposesto transfer such beneficial interest to a Person who
shall take delivery thereof in the form of an Unrestricted Certificated Note,
a certificate from such Holder in the form of Exhibit B hereto, including
the certificationsin item (4) thereof;

and, in each such case, if the Registrar so requests or if the Applicable
Procedures so require, an Opinion of Counsel in form reasonably
acceptable to the Registrar to the effect that such exchange or transfer isin
compliance with the Securities Act and that the restrictions on transfer
contained herein and in the Private Placement Legend are no longer
reguired in order to maintain compliance with the Securities Act and that
the Private Placement Legend may be removed from the Note, and such
other documents as the Registrar may reasonably request.

3 Beneficia Interestsin Unrestricted Global Notes to Unrestricted
Certificated Notes. If any Holder of abeneficial interest in an Unrestricted Global
Note proposes to exchange such beneficial interest for a Certificated Note or to
transfer such beneficial interest to a Person who takes delivery thereof in the form
of a Certificated Note, then, upon satisfaction of the conditions set forth in
Section 2.06(b)(2), the Trustee will cause the aggregate principal amount of the
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applicable Global Note to be reduced accordingly pursuant to Section 2.06(g), and
the Issuer will execute and the Trustee will authenticate and deliver to the Person
designated in the instructions a Certificated Note in the appropriate principal
amount. Any Certificated Note issued in exchange for a beneficial interest
pursuant to this Section 2.06(c)(3) will be registered in such name or names and
in such authorized denomination or denominations as the Holder of such
beneficial interest requests through instructions to the Registrar from or through
the Depositary and the Participant or Indirect Participant. The Trustee will
deliver such Certificated Notes to the Persons in whose names such Notes are so
registered. Any Certificated Note issued in exchange for a beneficial interest
pursuant to this Section 2.06(c)(3) will not bear the Private Placement Legend.

(d) Transfer and Exchange of Certificated Notes for Beneficial

| nterests.

Q) Restricted Certificated Notes to Beneficial Interests in Restricted
Global Notes. If any Holder of a Restricted Certificated Note proposes to
exchange such Note for a beneficial interest in a Restricted Global Note or to
transfer such Restricted Certificated Notes to a Person who takes delivery thereof
in the form of abeneficial interest in a Restricted Global Note, then, upon receipt
by the Registrar of the following documentation:

(A) if the Holder of such Restricted Certificated Note proposes
to exchange such Note for a beneficial interest in a Restricted Global
Note, a certificate from such Holder in the form of Exhibit C hereto,
including the certifications in item (1)(b) thereof;

(B)  if such Restricted Certificated Note is being transferred to a
QIB in accordance with Rule 144A a certificate to the effect set forth in
Exhibit B hereto, including the certificationsin item (1) thereof;

(C)  if such Restricted Certificated Note is being transferred to a
Non-U.S. Person in an offshore transaction in accordance with Rule 903
or Rule 904, a certificate to the effect set forth in Exhibit B hereto,
including the certifications in item (2) thereof;

(D)  if such Restricted Certificated Note is being transferred
pursuant to an exemption from the registration requirements of the
Securities Act in accordance with Rule 144, a certificate to the effect set
forth in Exhibit B hereto, including the certificationsin item (3)(a) thereof;

(E) if such Restricted Certificated Note is being transferred to
the Issuer or any of its Subsidiaries, a certificate to the effect set forth in
Exhibit B hereto, including the certifications in item (3)(b) thereof; or

(F)  if such Restricted Certificated Note is being transferred
pursuant to an effective registration statement under the Securities Act, a
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certificate to the effect set forth in Exhibit B hereto, including the
certificationsin item (3)(c) thereof,

the Trustee shall cancel the Restricted Certificated Note, increase or cause to be
increased the aggregate principal amount of, in the case of clause (A) above, the
appropriate Restricted Global Note, in the case of clause (B) above, the Rule
144A Global Note and, in the case of clause (C) above, the Regulation S Global
Note.

(2 Restricted Certificated Notes to Beneficial Interestsin Unrestricted
Global Notes. A Holder of a Restricted Certificated Note may exchange such
Note for abeneficia interest in an Unrestricted Global Note or transfer such
Restricted Certificated Note to a Person who takes delivery thereof in the form of
abeneficial interest in an Unrestricted Global Note after the applicable Resale
Restriction Termination Date only if the Registrar receives the following:

(A) if the Holder of such Certificated Notes proposes to
exchange such Notes for a beneficial interest in the Unrestricted Global
Note, a certificate from such Holder in the form of Exhibit C hereto,
including the certificationsin item (2)(c) thereof; or

(B) if the Holder of such Certificated Notes proposes to transfer
such Notes to a Person who shall take delivery thereof in the form of a
beneficial interest in the Unrestricted Global Note, a certificate from such
Holder in the form of Exhibit B hereto, including the certificationsin item
(4) thereof;

and, in each such case, if the Registrar so requests or if the Applicable
Procedures so require, an Opinion of Counsel in form reasonably
acceptable to the Registrar to the effect that such exchange or transfer isin
compliance with the Securities Act and that the restrictions on transfer
contained herein and in the Private Placement Legend are no longer
required in order to maintain compliance with the Securities Act and that
the Private Placement Legend may be removed from the Note, and such
other documents as the Registrar may reasonably request.

Upon satisfaction of the conditions in this Section 2.06(d)(2), the Trustee will cancel the
Certificated Notes and increase or cause to be increased the aggregate principal amount
of the Unrestricted Global Note.

3 Unrestricted Certificated Notes to Beneficial Interestsin
Unrestricted Global Notes. A Holder of an Unrestricted Certificated Note may
exchange such Note for a beneficial interest in an Unrestricted Globa Note or
transfer such Certificated Notes to a Person who takes delivery thereof in the form
of abeneficial interest in an Unrestricted Global Note at any time. Upon receipt
of arequest for such an exchange or transfer, the Trustee will cancel the
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applicable Unrestricted Certificated Note and increase or cause to be increased the
aggregate principal amount of one of the Unrestricted Global Notes.

If any such exchange or transfer from a Certificated Note to a beneficial
interest is effected pursuant to subparagraphs (2) or (3) of this Section 2.06(d) at a
time when an Unrestricted Global Note has not yet been issued, the Issuer will
issue and, upon receipt of an Authentication Order in accordance with
Section 2.02 (“Execution and Authentication; Additional Notes’), the Trustee will
authenticate, one or more Unrestricted Global Notes in an aggregate principal
amount equal to the principal amount of Certificated Notes so transferred.

(e Transfer and Exchange of Certificated Notes for Certificated
Notes. Upon request by a Holder of Certificated Notes and such Holder’ s compliance
with the provisions of this Section 2.06(e), the Registrar shall register the transfer or
exchange of Certificated Notes. Prior to such registration of transfer or exchange, the
requesting Holder must present or surrender to the Registrar the Certificated Notes duly
endorsed or accompanied by awritten instruction of transfer in form satisfactory to the
Registrar and duly executed by such Holder or by its attorney, duly authorized in writing.
In addition, the requesting Holder must provide any additional certifications, documents
and information, as applicable, required pursuant to the following provisions of this
Section 2.06(e).

Q) Restricted Certificated Notes to Restricted Certificated Notes. Any
Restricted Certificated Note may be transferred to and registered in the name of
Persons who take delivery thereof in the form of a Restricted Certificated Note if
the Registrar receives the following:

(A)  If thetransfer will be made pursuant to Rule 144A, then the
transferor must deliver a certificate in the form of Exhibit B hereto,
including the certifications in item (1) thereof;

(B) if thetransfer will be made pursuant to Rule 903 or Rule
904, then the transferor must deliver a certificate in the form of Exhibit B
hereto, including the certifications in item (2) thereof; and

(C) if thetransfer will be made pursuant to any other exemption
from the registration requirements of the Securities Act (other than those
listed in subparagraphs (A) and (B) of this clause (1)), then the transferor
must deliver a certificate in the form of Exhibit B hereto, including the
certifications, certificates and Opinion of Counsel required by item (3)
thereof, if applicable.

2 Restricted Certificated Notes to Unrestricted Certificated Notes.
Any Restricted Certificated Note may be exchanged by the Holder thereof for an
Unrestricted Certificated Note or transferred to a Person or Persons who take
delivery thereof in the form of an Unrestricted Certificated Note after the
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applicable Resale Restriction Termination Date only if the Registrar receives the
following:

(A) if the Holder of such Restricted Certificated Notes proposes
to exchange such Notes for an Unrestricted Certificated Note, a certificate
from such Holder in the form of Exhibit C hereto, including the
certificationsin item (2)(d) thereof; or

(B) if the Holder of such Restricted Certificated Notes proposes
to transfer such Notes to a Person who shall take delivery thereof in the
form of an Unrestricted Certificated Note, a certificate from such Holder
in the form of Exhibit B hereto, including the certificationsin item (4)
thereof;

and, in each such case, if the Registrar so requests, an Opinion of Counsel
in form reasonably acceptable to the Registrar to the effect that such
exchange or transfer isin compliance with the Securities Act and that the
restrictions on transfer contained herein and in the Private Placement
Legend are no longer required in order to maintain compliance with the
Securities Act and that the Private Placement L egend may be removed
from the Note, and such other documents as the Registrar may reasonably
request.

3 Unrestricted Certificated Notes to Unrestricted Certificated Notes.
A Holder of Unrestricted Certificated Notes may transfer such Notes to a Person
who takes delivery thereof in the form of an Unrestricted Certificated Note. Upon
receipt of areguest to register such atransfer, the Registrar shall register the
Unrestricted Certificated Notes pursuant to the instructions from the Holder
thereof.

()] Legends. The following legends will appear on the face of all
Notes and Certificated Notes issued under this Indenture unless specifically stated

otherwise in the applicable provisions of this Indenture.

[[3458327]]

Q) Private Placement Legend.

(A)  Except as permitted by subparagraph (B) of this Section
2.06(f), each Global Note and each Certificated Note (and all Notes issued
in exchange therefor or substitution thereof) shall bear the legend in
substantially the following form:

THISSECURITY HASNOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, ASAMENDED (THE “SECURITIESACT"),
OR THE SECURITIES LAWS OF ANY STATE OR OTHER
JURISDICTION. NEITHER THISSECURITY NOR ANY INTEREST OR
PARTICIPATION HEREIN MAY BE REOFFERED, SOLD, ASSIGNED,
TRANSFERRED, PLEDGED, ENCUMBERED OR OTHERWISE
DISPOSED OF IN THE ABSENCE OF SUCH REGISTRATION OR
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UNLESS SUCH TRANSACTION ISEXEMPT FROM, OR NOT SUBJECT
TO, SUCH REGISTRATION. THE HOLDER OF THIS SECURITY, BY
ITSACCEPTANCE HEREOF, AGREES ON ITS OWN BEHALF AND ON
BEHALF OF ANY INVESTOR ACCOUNT FOR WHICH IT HAS
PURCHASED SECURITIES, TO OFFER, SELL OR OTHERWISE
TRANSFER SUCH SECURITY, PRIOR TO THE DATE (THE “RESALE
RESTRICTION TERMINATION DATE”) THAT IS, IN THE CASE OF
RULE 144A NOTES ONE YEAR AND IN THE CASE OF REGULATION S
NOTES 40 DAYS, AFTER THE LATER OF THE ORIGINAL ISSUE
DATE HEREOF AND THE LAST DATE ON WHICH THE ISSUER OR
ANY AFFILIATE OF THE ISSUER WAS THE OWNER OF THIS
SECURITY (OR ANY PREDECESSOR OF SUCH SECURITY), ONLY
(A) TOTHE ISSUER, (B) PURSUANT TO A REGISTRATION
STATEMENT THAT HAS BEEN DECLARED EFFECTIVE UNDER THE
SECURITIES ACT, (C) FOR SO LONG AS THE SECURITIES ARE
ELIGIBLE FOR RESALE PURSUANT TO RULE 144A UNDER THE
SECURITIESACT, TO A PERSON IT REASONABLY BELIEVESISA
“QUALIFIED INSTITUTIONAL BUYER” ASDEFINED IN RULE 144A
UNDER THE SECURITIESACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED
INSTITUTIONAL BUYER TO WHOM NOTICE ISGIVEN THAT THE
TRANSFER ISBEING MADE IN RELIANCE ON RULE 144A, (D)
PURSUANT TO OFFERS AND SALES THAT OCCUR OUTSIDE THE
UNITED STATESIN COMPLIANCE WITH REGULATION SUNDER
THE SECURITIES ACT, OR (E) PURSUANT TO ANOTHER
AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT, SUBJECT TO THE
ISSUER'S AND THE TRUSTEE'SRIGHT PRIOR TO ANY SUCH
OFFER, SALE OR TRANSFER PURSUANT TO CLAUSE (E) TO
REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL,
CERTIFICATION AND/ OR OTHER INFORMATION SATISFACTORY
TO EACH OF THEM. THISLEGEND WILL BE REMOVED UPON THE
REQUEST OF THE HOLDER AFTER THE RESALE RESTRICTION
TERMINATION DATE. IN THE CASE OF REGULATION SNOTES BY
ITSACQUISITION HEREOF, THE HOLDER HEREOF REPRESENTS
THAT IT ISNOT A U.S. PERSON NOR ISIT PURCHASING FOR THE
ACCOUNT OF A U.S. PERSON AND ISACQUIRING THIS SECURITY
IN AN OFFSHORE TRANSACTION IN ACCORDANCE WITH
REGULATION SUNDER THE SECURITIES ACT.

(B)  Notwithstanding the foregoing, any Global Note or
Certificated Note issued pursuant to subparagraphs (b)(4), (c)(2), (c)(3),
(d)(2), (d)(3), (e)(2) or (e)(3) of this Section 2.06 (and all Notesissued in
exchange therefor or substitution thereof) will not bear the Private
Placement L egend.
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2 Global Note Legend. Each Global Note will bear alegend in
substantially the following form:

THISGLOBAL NOTE ISHELD BY THE DEPOSITARY (ASDEFINED IN
THE INDENTURE GOVERNING THISNOTE) OR ITSNOMINEE IN
CUSTODY FOR THE BENEFIT OF THE BENEFICIAL OWNERS HEREOF,
AND ISNOT TRANSFERABLE TO ANY PERSON UNDER ANY
CIRCUMSTANCES EXCEPT THAT (1) THE TRUSTEE MAY MAKE SUCH
NOTATIONS HEREON ASMAY BE REQUIRED PURSUANT TO
SECTION 2.06 OF THE INDENTURE, (2) THIS GLOBAL NOTE MAY BE
EXCHANGED IN WHOLE BUT NOT IN PART PURSUANT TO

SECTION 2.06(a) OF THE INDENTURE, (3) THIS GLOBAL NOTE MAY BE
DELIVERED TO THE TRUSTEE FOR CANCELATION PURSUANT TO
SECTION 2.11 OF THE INDENTURE AND (4) THISGLOBAL NOTE MAY
BE TRANSFERRED TO A SUCCESSOR DEPOSITARY WITH THE PRIOR
WRITTEN CONSENT OF THE ISSUER.

UNLESS AND UNTIL IT ISEXCHANGED IN WHOLE OR IN PART FOR
NOTESIN DEFINITIVE FORM, THISNOTE MAY NOT BE TRANSFERRED
EXCEPT ASA WHOLE BY THE DEPOSITARY TO A NOMINEE OF THE
DEPOSITARY ORBY A NOMINEE OF THE DEPOSITARY TO THE
DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOSITARY OR BY
THE DEPOSITARY OR ANY SUCH NOMINEE TO A SUCCESSOR
DEPOSITARY OR A NOMINEE OF SUCH SUCCESSOR DEPOSITARY .
UNLESS THIS CERTIFICATE ISPRESENTED BY AN AUTHORIZED
REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY (55 WATER
STREET, NEW YORK, NEW YORK) (“DTC"), TO THEISSUER ORITS
AGENT FOR REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT,
AND ANY CERTIFICATE ISSUED ISREGISTERED IN THE NAME OF
CEDE & CO. OR SUCH OTHER NAME ASMAY BE REQUESTED BY AN
AUTHORIZED REPRESENTATIVE OF DTC (AND ANY PAYMENT IS
MADE TO CEDE & CO. OR SUCH OTHER ENTITY ASMAY BE
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC), ANY
TRANSFER, PLEDGE OR OTHER USE HEREOF FOR VALUE OR
OTHERWISE BY OR TO ANY PERSON ISWRONGFUL INASMUCH AS
THE REGISTERED OWNER HEREOF, CEDE & CO., HAS AN INTEREST
HEREIN.

(9) Cancelation and/or Adjustment of Global Notes. At such time as
all beneficial interestsin a particular Global Note have been exchanged for Certificated
Notes or a particular Global Note has been redeemed, repurchased or canceled in whole
and not in part, each such Global Note will be returned to or retained and canceled by the
Trustee in accordance with Section 2.11 (*Cancelation™). At any time prior to such
cancelation, if any beneficial interest in a Global Note is exchanged for or transferred to a
Person who will take delivery thereof in the form of a beneficial interest in another
Global Note or for Certificated Notes, the principal amount of Notes represented by such
Global Note will be reduced accordingly and an endorsement will be made on such
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Global Note by the Trustee or by the Notes Custodian at the direction of the Trustee to
reflect such reduction; and if the beneficial interest is being exchanged for or transferred
to a Person who will take delivery thereof in the form of abeneficia interest in another
Global Note, such other Global Note will be increased accordingly and an endorsement
will be made on such Global Note by the Trustee or by the Notes Custodian at the
direction of the Trustee to reflect such increase.

(h) Genera Provisions Relating to Transfers and Exchanges of Notes.

Q) To permit registrations of transfers and exchanges, the I ssuer shall,
subject to the other terms and conditions of this Article I, execute and the Trustee
shall authenticate Global Notes and Certificated Notes upon receipt of an
Authentication Order in accordance with Section 2.02 (* Execution and
Authentication; Additional Notes’) or at the Registrar’ s request.

2 No service charge will be made to a Holder of a beneficial interest
in aGlobal Note or to a Holder of a Certificated Note for any registration of
transfer or exchange, but the Issuer may require payment of a sum sufficient to
cover any transfer tax, assessments or similar governmental charge payablein
connection therewith (other than any such transfer taxes, assessments or similar
governmental charges payable upon exchange or transfer pursuant to
Sections 2.10 (“ Temporary Notes’), 3.06 (“Notes Redeemed or Purchased in
Part”), 4.18 (“ Offer to Repurchase Upon Change of Control™), 4.19 (* Asset
Sales’), and 9.04 (“Notation on or Exchange of Notes”)).

(©)] The Registrar will not be required to register the transfer or
exchange of any Note selected for redemption in whole or in part, except the
unredeemed portion of any Note being redeemed in part.

4) All Global Notes and Certificated Notes issued upon any
registration of transfer or exchange of Global Notes or Certificated Notes will be
the valid obligations of the Issuer, evidencing the same debt, and entitled to the
same benefits under this Indenture, as the Global Notes or Certificated Notes
surrendered upon such registration of transfer or exchange.

) None of the Registrar, the Trustee or the I ssuer will be required:

(A) toissue, to register the transfer of or to exchange any Notes
during a period beginning at the opening of business 15 days before the
day of any selection of Notes for redemption under Section 3.02
(“ Selection of Notes to be Redeemed or Purchased”) and ending at the
close of business on the day of selection;

(B) toregister thetransfer of or to exchange any Note selected
for redemption in whole or in part, except the unredeemed portion of any
Note being redeemed in part; or
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(C)  toregister the transfer of or to exchange a Note between a
Record Date and the next succeeding Interest Payment Date.

(6) Prior to due presentment for the registration of atransfer of any
Note, the Trustee, the Paying Agent, the Registrar or the Issuer may deem and
treat the Person in whose name any Note is registered as the absolute owner of
such Note for the purpose of receiving payment of principal of, premium, if any,
and interest on such Notes and for all other purposes whatsoever, whether or not
such Notes are overdue, and none of the Issuer, the Trustee, the Paying Agent or
the Registrar shall be affected by notice to the contrary.

@) The Trustee shall authenticate Global Notes and Certificated Notes
in accordance with the provisions of Section 2.02 (“Execution and
Authentication; Additional Notes”).

(8 All certifications, certificates and Opinions of Counsel required to
be submitted to the Registrar pursuant to this Section 2.06 to effect aregistration
of transfer or exchange may be submitted by facsimile.

9 Neither the Trustee nor any agent of the Trustee shall have any
responsibility for any actions taken or not taken by the Depositary.

(10)  Neither the Trustee nor the Registrar shall have any responsibility
or obligation to any Participant or Indirect Participant or any other Person with
respect to the accuracy of the books or records, or the acts or omissions, of the
Depositary or its nominee or of any participant or member thereof, with respect to
any ownership interest in the Notes or with respect to the delivery to any
Participant or Indirect Participant or other Person (other than the Depositary or
any registered Holder) of any notice (including any notice of redemption) or the
payment of any amount, under or with respect to such Notes, by or through the
Depositary. All notices and communications to be given to the Holders and all
payments to be made to Holders under the Notes shall be given or made only to or
upon the order of the registered Holders (which shall be the Depositary or its
nominee in the case of a Global Note). The rights of beneficial ownersin any
Global Note shall be exercised only through the Depositary subject to the
customary procedures of the Depositary. The Trustee and the Registrar may rely
and shall be fully protected in relying upon information furnished by the
Depositary with respect to its Participants or Indirect Participants.

(11) Neither the Trustee nor the Registrar shall have any obligation or
duty to monitor, determine or inquire as to compliance with any restrictions on
transfer imposed under this Indenture or under applicable law with respect to any
transfer of any interest in any Note (including any transfers between or among
Participants or Indirect Participantsin any Global Note) other than to require
delivery of such certificates and other documentation or evidence as are expressly
required by, and to do so if and when expressly required by, the terms of this
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Indenture, and to examine the same to determine substantial compliance as to
form with the express requirements hereof.

SECTION 2.07. Replacement Notes. If any mutilated Note is
surrendered to the Trustee or the Issuer and the Trustee receives evidence to its
satisfaction of the destruction, loss or theft of any Note, the Issuer shall issue and the
Trustee, upon receipt of an Authentication Order, shall authenticate a replacement Note if
the Trustee' s requirements are met. An indemnity bond must be supplied by the Holder
that is sufficient in the judgment of (i) the Trustee to protect the Trustee and (ii) the
Issuer to protect the Issuer, the Trustee and any Agent from any loss that any of them
may suffer if aNoteisreplaced. The Issuer may charge for their expensesin replacing a
Note, including reasonable fees and expenses of counsel and the Trustee’ s reasonable
fees and expenses. In the event of any such mutilated, lost, destroyed or wrongfully
taken Note has become or is about to become due and payable, the Issuer in its discretion
may pay such Note instead of issuing a new Note in replacement thereof.

Every replacement Note is an obligation of the Issuer and shall be entitled
to all the benefits of this Indenture equally and proportionately with al other Notes duly
issued under this Indenture.

SECTION 2.08. Outstanding Notes. The Notes outstanding at any
time are al the Notes authenticated by the Trustee except for those canceled by it, those
delivered to it for cancelation, those reductions in the interest in a Global Note effected
by the Trustee in accordance with the provisions of this Indenture, and those described in
this Section 2.08 as not outstanding. Except as set forth in Section 2.09 (“ Treasury
Notes’), a Note does not cease to be outstanding because the Issuer or an Affiliate of the
Issuer holds the Note; provided, however, that Notes held by the I ssuer or a Subsidiary of
the Issuer shall not be deemed to be outstanding for purposes of Section 3.07(c)
(“Optional Redemption™).

If aNoteisreplaced pursuant to Section 2.07 (“ Replacement Notes”), it
ceases to be outstanding unless the Trustee receives proof satisfactory to it that the
replaced Note is held by a bona fide purchaser in whose hands such Noteisalegal, valid
and binding obligation of the Issuer.

If the entire principal amount and premium, if any, of any Noteis
considered paid under Section 4.01 (“Payment of Notes”), it ceases to be outstanding and
interest on it ceases to accrue.

If the Paying Agent (other than the Issuer, a Subsidiary or an Affiliate of
any thereof) holds, on a redemption date or maturity date, money sufficient to pay Notes
payable on that date, then on and after that date such Notes will be deemed to be no
longer outstanding and will cease to accrue interest.

SECTION 2.09. Treasury Notes. In determining whether the
Holders of the required principal amount of Notes have concurred in any direction,
waiver or consent, Notes owned by the Issuer, or by any Person directly or indirectly
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controlling or controlled by or under direct or indirect common control with the I ssuer,
will be considered as though not outstanding, except that for the purposes of determining
whether the Trustee will be protected in conclusively relying on any such direction,
waiver or consent, only Notes that a Responsible Officer of the Trustee actually knows
are so owned will be so disregarded. Upon request of the Trustee, the Issuer shall furnish
to the Trustee promptly an Officers’ Certificate listing and identifying all Notes, if any,
known by the Issuer to be owned or held by or for the account of any of the above
described Persons, and the Trustee shall be entitled to accept and rely upon such Officers
Certificate as conclusive evidence of the facts therein set forth and of the fact that all
Notes not listed therein are outstanding for the purpose of any determination.

SECTION 2.10. Temporary Notes. Until certificates representing
Notes are ready for delivery, the Issuer may prepare and the Trustee, upon receipt of an
Authentication Order, shall authenticate temporary Notes. Temporary Notes will be
substantially in the form of certificated Notes, but may have variations that the Issuer
considers appropriate for temporary Notes and as may be reasonably acceptable to the
Trustee. Without unreasonable delay, the Issuer shall prepare and the Trustee shall, upon
receipt of an Authentication Order, authenticate definitive Notes in exchange for
temporary Notes.

Holders of temporary Notes will be entitled to al of the benefits of this
Indenture.

SECTION 2.11. Cancelation. The Issuer at any time may deliver
Notes to the Registrar for cancelation. The Trustee and Paying Agent shall forward to the
Registrar any Notes surrendered to them for registration of transfer, exchange or
payment. The Registrar and no one else shall cancel all Notes surrendered for
registration of transfer, exchange, payment, replacement or cancelation and will dispose
of canceled Notes (subject to the record retention requirement of the Exchange Act and
the Trustee) in accordance with its customary procedure. Evidence of the destruction or
cancelation of all canceled Notes shall be delivered to the Issuer upon written request.
The Issuer may not issue new Notes to replace Notes that it has paid or that have been
delivered to the Registrar for cancelation.

SECTION 2.12. Default Interest. The Issuer shall pay interest
(including post-petition interest in any proceeding under any Bankruptcy Law) on
overdue principal, premium, if any, and interest (without regard to any applicable grace
period) from time to time on demand at the rate equal to 2% per annum in excess of the
then applicable interest rate on the Notes to the extent lawful to the Persons who are
Holders on a subsequent Special Record Date (as defined below), in each case at the rate
provided in the Notes and consistent with Section 4.01 (“ Payment of Notes”) (“ Default
Interest”). The Issuer shall notify the Trustee in writing of the amount of Default I nterest
proposed to be paid on each Note and the date of the proposed payment (the “ Special
Interest Payment Date”). The Issuer shall fix or cause to be fixed arecord date (the
“Special Record Date”) for the payment of such Default Interest; provided that no such
Specia Record Date may be less than 10 days prior to the related Special Interest
Payment Date. At least 15 days before the Special Record Date, the Issuer (or, upon the
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written request of the Issuer, the Trustee in the name and at the expense of the Issuer)
shall mail or cause to be sent to Holders a notice that states the Special Record Date, the
related Special Interest Payment Date and the amount of such interest to be paid. The
Trustee shall not at any time be under any duty or responsibility to any Holder to
determine the Default Interest, or with respect to the nature, extent or calculation of the
amount of Default Interest owed.

SECTION 2.13. Persons Deemed Owners. The Holder of a Note
may be treated asits owner for all purposes. Only Holders have rights under this
Indenture and the Notes.

SECTION 2.14. Interest Payment Date; Record Date. Interest on
outstanding Notes will accrue at the rate of 7.25% per year and will be payable semi-
annually in arrearson April 1 and October 1 of each year, commencing on
October 1, 2014 (each, an “Interest Payment Date”). The Issuer shall make each interest
payment to the Holders of record on the immediately preceding March 15 and
September 15 (each, a“Record Date”). Interest on the Notes will accrue from the date of
original issuance or, if interest has already been paid, from the date it was most recently
paid. Interest will be computed on the basis of a 360-day year comprised of twelve 30-
day months. If apayment date is not a Business Day at a place of payment, payment may
be made at that place on the next succeeding Business Day, and no interest shall accrue
on such payment for the intervening period.

ARTICLE III

Redemption and Purchase

SECTION 3.01. Noticesto Trustee. If the Issuer elects to redeem
Notes pursuant to the optional redemption provisions of Section 3.07 (“Optional
Redemption”) or Section 3.08 (“ Optional Redemption for Changes in Withholding
Taxes’), it must furnish to the Trustee, at least 35 days (unless the Trustee permits a
shorter period) but not more than 60 days before a Redemption Date, an Officers
Certificate setting forth:

(1)  theclause of this Indenture pursuant to which the redemption shall
occur;

2 the Record Date, if any, for the redemption and the applicable
Redemption Date;

3 the principal amount of Notes to be redeemed; and
(4)  theredemption price.

SECTION 3.02. Selection of Notesto Be Redeemed or Purchased.
If less than all the Notes are to be redeemed or purchased in an offer to purchase at any
time, the Registrar will select Notes for redemption or purchase on apro rata basis, by lot
to the extent practicable or by such other method in accordance with the applicable
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procedures of the Depositary, unless otherwise required by law or applicable stock
exchange or Depositary requirements.

In the event of partial redemption or purchase by lot, the particular Notes
to be redeemed or purchased will be selected, unless otherwise provided herein, not less
than 30 (unless the Registrar permits a shorter period) nor more than 60 days prior to the
Redemption Date or purchase date by the Registrar from the outstanding Notes not
previously called for redemption or purchase.

The Registrar shall promptly notify the Issuer in writing of the Notes
selected for redemption or purchase and, in the case of any Note selected for partial
redemption or purchase, the principal amount thereof to be redeemed or purchased.

Notes and portions of Notes selected will be in minimum amounts of $2,000 and integral
multiples of $1,000 in excess thereof; except that if all of the Notes of a Holder areto be
redeemed or purchased, the entire outstanding amount of Notes held by such Holder,
even if not amultiple of $1,000, shall be redeemed or purchased. Except as provided in
the preceding sentence, provisions of this Indenture that apply to Notes called for
redemption or purchase also apply to portions of Notes called for redemption or purchase.

SECTION 3.03. Notice of Redemption. At least 30 days but not
more than 60 days before a Redemption Date, the Issuer shall mail, or cause to be mailed
by first class mail, a notice of redemption (or such notice shall otherwise be givenin
accordance with the procedures of the Depositary) to each Holder whose Notes are to be
redeemed at its registered address, except that redemption notices may be mailed more
than 60 days prior to a Redemption Date if the notice isissued in connection with a
defeasance of the Notes or a satisfaction and discharge of this Indenture pursuant to
Articles VIl or X hereof. For Notes which are represented by global certificates held on
behalf of Euroclear or Clearstream, notices may be given by delivery of the relevant
notices to Euroclear or Clearstream for communication to entitled account holdersin
substitution for the aforesaid mailing.

The notice shall identify the Notes (including the CUSIP numbers) to be
redeemed and shall state:

(1)  theRecord Date, if any, and the Redemption Date for such
redemption;

(2)  theredemption price or, if the redemption price is not then
determinable, the manner in which it is to be determined;

3 if the Notes are being redeemed in part:

(A) If lessthan al the Notes are to be redeemed at any time, the
Registrar shall select Notes for redemption on apro rata basis, by lot to
the extent practicable or by such other method in accordance with the
applicable procedures of the Depositary, unless otherwise required by law
or applicable stock exchange or Depositary requirements, and in any case,
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in minimum amounts of $2,000 and integral multiples of $1,000 in excess
thereof; and

(B)  theportion of the principal amount of such Notesto be
redeemed and that, after the Redemption Date upon surrender of such
Notes, a new Note or Notes in principal amount equal to the unredeemed
portion will be issued upon cancelation of the original Note;

4 the name and address of the Paying Agent;

(5) that Notes called for redemption must be surrendered to the Paying
Agent to collect the redemption price;

(6) that, unless the Issuer defaults in making such redemption
payment, interest on Notes called for redemption ceases to accrue on and after the
Redemption Date;

) the paragraph of the Notes and/or Section of this Indenture
pursuant to which the Notes called for redemption are being redeemed;

(8 adescription of any conditionsto the Issuer’ s obligations to
complete the redemption; and

9 that no representation is made as to the correctness or accuracy of
the CUSIP number, if any, listed in such notice or printed on the Notes.

At the Issuer’ srequest, the Registrar shall give the notice of redemption in
the Issuer’ s name and at its expense; provided, however, that the Issuer has delivered to
the Registrar, at least five Business Days prior to the date such notice is to be delivered to
the Holders, an Officers Certificate requesting that the Registrar give such notice and
setting forth the information to be stated in such notice as provided in this Section 3.03
above and attaching afinal form of such notice to be delivered to the Holders.

SECTION 3.04. Effect of Notice of Redemption. Once notice of
redemption is sent in accordance with Section 3.03 (* Notice of Redemption”), Notes
called for redemption become irrevocably due and payable on the applicable Redemption
Date at the applicable redemption price, subject to any conditions specified in the notice
of redemption. On and after aredemption date, interest shall cease to accrue on such
Notes or portion of them called for redemption. Failure to give notice or any defect in the
notice to any Holder shall not affect the validity of the notice to any other Holder.

SECTION 3.05. Deposit of Redemption or Purchase Price. No later
than 10:00 am. New Y ork City time on the Redemption Date or purchase date, the Issuer
shall deposit with the Trustee or with the Paying Agent money sufficient to pay the
redemption or purchase price of and accrued and unpaid interest and Additional
Amounts, if any, on all Notes to be redeemed or purchased on that date other than Notes
or portions of Notes called for redemption that have been delivered by the I ssuer to the
Registrar for cancelation. The Trustee or the Paying Agent shall promptly return to the
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Issuer any money deposited with the Trustee or the Paying Agent by the Issuer in excess
of the amounts necessary to pay the redemption or purchase price of, and accrued and
unpaid interest, if any, and Additional Amounts, if any, on all Notes to be redeemed or
purchased. The Trustee or Paying Agent shall inform the Issuer of the existence of such
amounts as reasonably practicable after such excess amounts are deposited with the
Trustee or Paying Agent.

If the Issuer complies with the provisions of the preceding paragraph, on
and after the Redemption Date or purchase date, interest will cease to accrue on the Notes
or the portions of Notes called for redemption or purchase. If aNoteisredeemed or
purchased on or after a Record Date but on or prior to the related Interest Payment Date,
then any accrued and unpaid interest shall be paid to the Person in whose name such Note
was registered at the close of business on such Record Date. If any Note called for
redemption or purchaseis not so paid upon surrender for redemption or purchase because
of the failure of the Issuer to comply with the preceding paragraph, interest shall be paid
on the unpaid principal, from the Redemption Date or purchase date until such principal
ispaid, and to the extent lawful, on any interest not paid on such unpaid principal, in each
case at the rate provided in the Notes and in Section 4.01 (* Payment of Notes’).

SECTION 3.06. Notes Redeemed or Purchased in Part. Upon
surrender of a Note that is redeemed or purchased in part, the Issuer shall issue and, upon
receipt of an Authentication Order, the Trustee shall authenticate for the Holder at the
expense of the Issuer anew Note equal in principal amount to the unredeemed or
unpurchased portion of the Note surrendered. In the case of a Global Note, an
appropriate notation will be made on such Note to decrease the principal amount thereof
to an amount equal to the unredeemed portion thereof.

SECTION 3.07. Optional Redemption. (a) Except asset forthin
clauses (b), (c) and (d) of this Section 3.07 or as provided in Section 3.08, the Notes shall
not be redeemable at the option of the Issuer.

(b) On or after April 1, 2017, the I ssuer may redeem the Notes, in
whole or in part, at one time or from time to time, upon not less than 30 nor more than
60 days' prior notice, at the redemption prices (expressed as percentages of principal
amount) set forth below plus accrued and unpaid interest and Additional Amounts, if any,
on the Notes redeemed, to the applicable Redemption Date (subject to the right of
Holders on the relevant Record Date to receive interest due on the relevant Interest
Payment Date), if redeemed during the periods indicated below:

For the Period Below Percentage

From April 1, 2017 to March 31, 2018 105.438%

From April 1, 2018 to September 30, 2018 102.719%

October 1, 2018 and thereafter 100.000%
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Unless the Issuer defaults in the payment of the redemption price, interest
will cease to accrue on the Notes or portions thereof called for redemption on the
applicable Redemption Date.

(© At any time prior to April 1, 2017, the Issuer may, at its option,
redeem up to 35% of the aggregate original principal amount of Notes issued under this
Indenture (including Additional Notes), at one time or from time to time, at aredemption
price equal to 107.25% of the principal amount thereof, plus accrued and unpaid interest
and Additional Amounts, if any, to the applicable Redemption Date (subject to the right
of Holders on the relevant Record Date to receive interest due on the relevant Interest
Payment Date), in an amount not greater than the net cash proceeds received by the Issuer
from one or more Equity Offerings; provided that (i) at least 65% of the aggregate
original principal amount of Notes issued under this Indenture (including Additional
Notes, but excluding Notes held by the Issuer and its Subsidiaries) remains outstanding
immediately after the occurrence of such redemption; and (ii) the redemption occurs
within 180 days of the date of the closing of such Equity Offering.

(d) In addition, at any time prior to April 1, 2017, the Issuer may, at
its option, redeem the Notes, in whole or in part, at one time or from time to time, upon
not less than 30 nor more than 60 days' prior notice, at a redemption price equal to 100%
of the outstanding principal amount of Notes redeemed plus the Applicable Premium as
of, and accrued and unpaid interest and Additional Amounts, if any, to the applicable
Redemption Date (subject to the right of Holders on the relevant Record Date to receive
interest due on the relevant Interest Payment Date).

(e) Any redemption pursuant to this Section 3.07 shall be made
pursuant to the provisions of Sections 3.01 (“Noticesto Trustee”) through 3.06 (“Notes
Redeemed or Purchased in Part”).

SECTION 3.08. Optional Redemption for Changes in Withholding
Taxes. (@) Thelssuer may redeem the Notes, at its option, at any time in whole, but not
in part, upon not less than 30 nor more than 60 days' notice to the Holders, at a
redemption price equal to 100% of the outstanding principal amount of Notes, plus
accrued and unpaid interest (if any) to the applicable Redemption Date (subject to the
right of Holders on the relevant Record Date to receive interest due on the relevant
Interest Payment Date), in the event that the I ssuer determinesin good faith that the
Issuer or any Guarantor (if any) has become or would become obligated to pay, on the
next date on which any amount would be payable with respect to the Notes, or the Note
Guarantees, Additional Amounts and such obligation cannot be avoided by taking
reasonable measures available to the I ssuer or the relevant Guarantor (if any), as
applicable (including making payment through a Paying Agent located in another
jurisdiction), as aresult of (i) achangein or an amendment to the laws or treaties
(including any regulations or rulings promulgated thereunder) of any Specified Tax
Jurisdiction affecting taxation, which change or amendment is announced or becomes
effective on or after the date of this Indenture or (ii) any change in or amendment to any
officia position of ataxing authority in any Specified Tax Jurisdiction regarding the
application, administration or interpretation of such laws, treaties, regulations or rulings
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(including a holding, judgment or order by a court of competent jurisdiction), which
change or amendment is announced or becomes effective on or after the date of this
Indenture.

(b) Notwithstanding the foregoing, no such notice of redemption may
be given earlier than 60 days prior to the earliest date on which the Issuer or the relevant
Guarantor (if any), as applicable, would be obligated to pay Additional Amountsif a
payment in respect of the Notes or any applicable Note Guarantees were then due.
Before the Issuer publishes, mails or delivers a notice of redemption of the Notes as
described above, the Issuer shall deliver to the Trustee and Paying Agent (i) an Officers
Certificate stating that the Issuer is entitled to effect such redemption and setting forth a
statement of facts showing that the conditions precedent to the right of the Issuer to so
redeem have occurred and (ii) an opinion of independent legal counsel of recognized
standing satisfactory to the Trustee and the Paying Agent that the Issuer or any Guarantor
has or will become obligated to pay Additional Amounts as aresult of the circumstances
referred to in Section 3.08(a)(i) or Section 3.08(a)(ii).

(© The Trustee and Paying Agent shall accept and shall be entitled to
conclusively rely upon the Officers’ Certificate and Opinion of Counsel as sufficient
evidence of the satisfaction of the conditions precedent described above, in which case
they shall be conclusive and binding on the Holders.

(d) Any redemption pursuant to this Section 3.08 shall be made
pursuant to the provisions of Sections 3.01 (“Notices to Trustee”) through 3.06 (“ Notes
Redeemed or Purchased in Part”).

ARTICLE IV

Covenants

SECTION 4.01. Payment of Notes. The Issuer shall pay or causeto
be paid the principal of, premium, if any, and interest and Additional Amounts, if any,
on, the Notes on the dates and in the manner provided in this Indenture and the Notes.
Principal, premium, if any, and interest and Additional Amounts, if any, will be
considered paid on the date due if the Paying Agent, if other than the Issuer or a
Subsidiary thereof, holds, as of 10:00 am. New Y ork City time on the due date, money
deposited by the Issuer in immediately available funds and designated for and sufficient
to pay all principal, premium, if any, and interest and Additional Amounts, if any, then
due.

SECTION 4.02. Maintenance of Office or Agency. The Issuer shall
maintain an office or agency (which may be an office of the Trustee or an affiliate of the
Trustee, Registrar or co-Registrar) where Notes may be surrendered for registration of
transfer or for exchange and where notices and demands to or upon the Issuer in respect
of the Notes and this Indenture may be served. The Issuer shall give prompt written
notice to the Trustee of the location, and any change in the location, of such office or
agency. If at any time the Issuer fails to maintain any such required office or agency or
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fails to furnish the Trustee with the address thereof, such presentations, surrenders,
notices and demands may be made or served at the Corporate Trust Office of the Trustee.

The Issuer may also from time to time designate one or more other offices
or agencies where the Notes may be presented or surrendered for any or all such purposes
and may from time to time rescind such designations. The Issuer shall give prompt
written notice to the Trustee of any such designation or rescission and of any changein
the location of any such other office or agency.

The Issuer hereby designates the Corporate Trust Office of the Trustee as
one such office or agency of the Issuer in accordance with Section 2.03 (* Registrar,
Transfer Agent and Paying Agent”).

SECTION 4.03. Corporate Existence. Except as otherwise permitted
by Article V, the Issuer shall do or cause to be done al things necessary to preserve and
keep in full force and effect:

Q) its corporate existence and the corporate, partnership or other
existence of each of its Restricted Subsidiaries in accordance with the respective
organizational documents (as the same may be amended from time to time) of the
Issuer or any such Restricted Subsidiary; and

(2 the material rights (charter or statutory), licenses and franchises of
the Issuer and each Restricted Subsidiary;

provided, however, that the I ssuer shall not be required to preserve any such right, license
or franchise, or the corporate, partnership or other existence of any Restricted Subsidiary,
if the Board of Directors of the Issuer shall determine that the preservation thereof is no
longer desirable in the conduct of the business of the Issuer and its Restricted
Subsidiaries, taken asawhole.

SECTION 4.04. Compliance Certificate. (a) The Issuer shall
deliver to the Trustee, within 120 days after the end of each fiscal year, which, as of the
date of this Indenture, occurs on December 31, an Officers' Certificate signed by the
principal financial officer, the principal accounting officer or the principal executive
officer stating that a review of the activities of the Issuer and its Restricted Subsidiaries
during the preceding fiscal year has been made under the supervision of the signing
Officers with aview to determining whether the I ssuer has kept, observed, performed and
fulfilled its obligations under this Indenture, and further stating, as to each such Officer
signing such certificate, that to the best of his or her actual knowledge the Issuer has kept,
observed, performed and fulfilled each and every covenant contained in this Indenture
applicable to the Issuer and is not in default in the performance or observance of any of
the terms, provisions and conditions of this Indenture (or, if a Default or Event of Default
has occurred, describing all such Defaults or Events of Default of which he or she may
have knowledge and what action the Issuer is taking or proposes to take with respect
thereto) and that to the best of his or her knowledge no event has occurred and remains in
existence by reason of which payments on account of the principal of, or interest, if any,
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on, the Notesis prohibited or if such event has occurred, a description of the event and
what action the Issuer is taking or proposes to take with respect thereto.

(b) So long as any of the Notes are outstanding, the Issuer shall deliver
to the Trustee, forthwith upon any Officer becoming aware of any Default or Event of
Default, an Officers Certificate specifying such Default or Event of Default and what
action the Issuer istaking or proposes to take with respect thereto.

SECTION 4.05. Taxes. Thelssuer shall pay, and shall cause each of
its Subsidiaries to pay, prior to delinquency, all material taxes, assessments, and
governmental levies, except such as are contested in good faith and by appropriate
proceedings or where the failure to effect such payment is not adverse in any material
respect to the Holders.

SECTION 4.06. Stay, Extension and Usury Laws. The Issuer and
each of the Guarantors (if any) covenants (to the extent that it may lawfully do so) that it
will not at any time insist upon, plead, or in any manner whatsoever claim or take the
benefit or advantage of, any stay, extension or usury law wherever enacted, now or at any
time hereafter in force, that may affect the covenants or the performance of this
Indenture; and the Issuer and each of the Guarantors (if any) (to the extent that it may
lawfully do so) hereby expressly waives all benefit or advantage of any such law, and
covenants that it will not, by resort to any such law, hinder, delay or impede the
execution of any power herein granted to the Trustee, but will suffer and permit the
execution of every such power as though no such law has been enacted.

SECTION 4.07. Restricted Payments. (a) The Issuer shall not, and
shall not permit any of the Restricted Subsidiaries to, directly or indirectly:

Q) declare or pay any dividend or make any other payment or
distribution on account of Equity Interests of the Issuer or any Restricted
Subsidiary (including, without limitation, any payment in connection with any
merger, consolidation or amalgamation involving the I ssuer or any of the
Restricted Subsidiaries) or to the direct or indirect holders of the Issuer’s or any of
the Restricted Subsidiaries’ Equity Interestsin their capacity as such (other than
dividends or distributions payable in Equity Interests (other than Disqualified
Stock) of the Issuer and other than dividends or distributions payable to the Issuer
or any Restricted Subsidiary);

(2 purchase, repurchase, redeem, retire or otherwise acquire for value
(including, without limitation, in connection with any merger, consolidation or
amalgamation involving) any Equity Interests of the Issuer or any direct or
indirect parent of the Issuer held by any Person (other than Equity Interests held
by the Issuer or any Restricted Subsidiary) or any Equity Interests of any
Restricted Subsidiary held by an affiliate of the Issuer (other than Equity Interests
held by the Issuer or any Restricted Subsidiary) (in each case other than in
exchange for Equity Interests of the Issuer that is not Disqualified Stock);
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3 make any principal payment on or with respect to, or purchase,
redeem, defease or otherwise acquire or retire for value any Indebtedness of the
Issuer or any Guarantor that is contractually subordinated to the Notes or to any
Note Guarantee (excluding any intercompany I ndebtedness between or among the
Issuer and any of the Restricted Subsidiaries), except the purchase, repurchase,
redemption, defeasance or other acquisition of such Indebtedness in anticipation
of satisfying a sinking fund obligation, principal installment or final maturity, in
each case due within one year after the date of purchase, repurchase, redemption,
defeasance or acquisition, and the payment of principal of such Indebtedness at
the Stated Maturity thereof; or

(4)  makeany Restricted Investment,

(all such payments and other actions set forth in these clauses (1) through (4) above being
collectively referred to as “ Restricted Payments”), unless, at the time of and after giving
effect to such Restricted Payment:

(1) no Default or Event of Default has occurred and is continuing or
would occur as a consequence of such Restricted Payment;

(i)  thelssuer could Incur, at the time of such Restricted Payment and
after giving pro forma effect thereto, at least $1.00 of additional |ndebtedness
pursuant to the Consolidated Interest Coverage Ratio test set forth in
Section 4.08(a) (“Incurrence of Indebtedness and I ssuance of Preferred Stock™);
and

(iii)  such Restricted Payment, together with the aggregate amount of all
other Restricted Payments made by the Issuer and the Restricted Subsidiaries
since the Issue Date (excluding Restricted Payments permitted by clauses (2)
through (5) and (7) through (15) of Section 4.07(b)), is less than the sum, without
duplication, of:

(A)  50% of the Issuer’s Consolidated Net Income on a
consolidated basis for the period (taken as one accounting period) from the
first day of the fiscal quarter during which the I ssue Date occurs and
ending on the last day of the Issuer’s most recently ended fiscal quarter for
which internal financial statements are available at the time of such
Restricted Payment (or, if such Consolidated Net Income for such period
isadeficit, less 100% of such deficit); plus

(B)  100% of the aggregate net cash proceeds or the Fair Market
Value of assets other than cash, in each case, received by the Issuer or any
Restricted Subsidiary from any Person other than the Issuer or any of its
Subsidiaries since the Issue Date as a contribution to its common equity
capital or from the issue or sale of the Issuer’s Equity Interests (other than
Disqualified Stock) or from the issue or sale of convertible or
exchangeable Disqualified Stock or convertible or exchangeable debt
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securities of the Issuer, in each case that have been converted into or
exchanged for Equity Interests (other than Disqualified Stock) of the
Issuer (other than Equity Interests, Disqualified Stock or debt securities
sold to a Restricted Subsidiary of the Issuer); plus

(C)  totheextent that any Restricted Investment that was made
after the Issue Date is sold or disposed of for cash or Cash Equivalents or
otherwise cancelled, liquidated or repaid for cash or Cash Equivalents, the
lesser of (i) the return of capital received in cash or Cash Equivalents with
respect to such Restricted Investment (less the cost of disposition, if any)
and (ii) theinitial amount of such Restricted Investment; plus

(D)  totheextent that any Unrestricted Subsidiary designated as
such after the Issue Date is redesignated as a Restricted Subsidiary after
the Issue Date, the lesser of (i) the Fair Market Value of the Restricted
Investment made by the Issuer or any of the Restricted Subsidiariesin
such Subsidiary as of the date of such redesignation and (ii) such Fair
Market Value as of the date on which such Subsidiary was originally
designated as an Unrestricted Subsidiary after the Issue Date; plus

(E)  $50.0 million.
(b) (b) Section 4.07(a) will not prohibit:

Q) the payment of any dividend or distribution or the consummation
of any irrevocable redemption within 60 days after the date of declaration of the
dividend or distribution or giving of the redemption notice, as the case may be, if
at the date of declaration or notice, the dividend, distribution or redemption
payment would have complied with the provisions of this Indenture;

2 the making of any Restricted Payment in exchange for, or out of
the net cash proceeds of the substantially concurrent sale (other than to a
Restricted Subsidiary of the Issuer) of, Equity Interests of the Issuer (other than
Disqualified Stock) or from the substantially concurrent contribution of common
equity capital to the Issuer; provided that the amount of any such net cash
proceeds that are utilized for any such Restricted Payment will be excluded from
clause (iii)(B) of Section 4.07(a);

3 the repurchase, redemption, defeasance or other acquisition or
retirement for value of Indebtedness of the Issuer or any Restricted Subsidiary
that is contractually subordinated to the Notes or to any Note Guarantee with the
net cash proceeds from a substantially concurrent Incurrence of Permitted
Refinancing Indebtedness;

4 the payment of any dividend (or, in the case of any partnership or
limited liability company, any similar distribution) by a Restricted Subsidiary that
isnot awholly owned Subsidiary of the Issuer to holders of minority interestsin
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its Equity Interests on apro rata basis or on a basis more favorable to the Issuer
or its Restricted Subsidiaries;

5) so long as no Event of Default has occurred and is continuing, the
declaration and payment of regularly scheduled or accrued dividends to holders of
any class or series of Disqualified Stock of the Issuer or Disqualified Stock or
Preferred Stock of any Restricted Subsidiary issued after the Issue Date in
accordance with the Consolidated Interest Coverage Ratio test set forth in
Section 4.08(a) (“Incurrence of Indebtedness and I ssuance of Preferred Stock™);

(6) so long as the aggregate principal amount of the Consolidated
Total Indebtedness of the Issuer and the Restricted Subsidiaries does not exceed
75% of the sum of the Completed Drilling Equipment Value and the Contracted
Drilling Equipment Value at such time and no Default or Event of Default has
occurred or is continuing, the making of any Restricted Payment in an aggregate
amount, together with all other Restricted Payments made under this clause (6),
not exceeding the aggregate amount of Excess Specified Vessel Proceeds,

@) cash paymentsin lieu of the issuance of fractional shares, or
payments to dissenting stockholders (a) pursuant to applicable law or (b) in
connection with the settlement or other satisfaction of legal claims made pursuant
to or in connection with a consolidation, merger or transfer of assetsin connection
with atransaction that is not prohibited by this Indenture;

(8 so long as no Event of Default has occurred and is continuing, the
repurchase, redemption or other acquisition or retirement for value of any Equity
Interests of the Issuer or any Restricted Subsidiary held by any current or former
officer, director or employee of the Issuer or any Restricted Subsidiary pursuant
to any equity subscription agreement, employee stock ownership plan or similar
trust, shareholders agreement or similar agreement; provided that the aggregate
price paid for al such repurchased, redeemed, acquired or retired Equity Interests
may not exceed $5.0 million in any calendar year (with any portion of such $5.0
million amount that is unused in any calendar year to be carried forward to
successive calendar years and added to such amount);

9 the purchase, redemption or other acquisition or retirement for
value of Equity Interests deemed to occur upon the exercise or conversion of
stock options, warrants, rights to acquire Equity Interests or other convertible
securities, to the extent such Equity Interests represent a portion of the exercise or
conversion price thereof or the purchase, redemption or other acquisition or
retirement for value of Equity Interests of the Issuer or any Restricted Subsidiary
held by any current or former officers, directors or employees of the Issuer or any
Restricted Subsidiary in connection with the exercise or vesting of any equity
compensation (including, without limitation, stock options, restricted stock and
phantom stock) in order to satisfy any tax withholding obligation with respect to
such exercise or vesting;
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(10)  any purchase, redemption, defeasance or other acquisition or
retirement of any Indebtedness subordinated to the Notes or any applicable Note
Guarantees from proceeds of an Asset Sale or in the event of a Change of Control,
in each case only if prior to or simultaneously with such purchase, redemption,
defeasance or other acquisition or retirement, the Issuer or any Restricted
Subsidiary has made an Asset Sale Offer or Change of Control Offer, as
applicable, as provided in this Indenture and has completed the repurchase or
redemption of all Notes validly tendered for payment in connection with such
Asset Sale Offer or Change of Control Offer in accordance with the requirements
of this Indenture;

(11) any Restricted Payment (other than a Restricted Payment made in
cash or Cash Equivalents) deemed to be made in connection with or as aresult of
completing an MLP Formation Transaction consummated in compliance with
Section 4.19 (“Asset Sales’) or that otherwise constitutes a Qualified MLP Asset
Transfer;

(12) solong asno Event of Default has occurred and is continuing or
would result therefrom, any other Restricted Payment so long as, after giving
effect thereto, including the use of proceeds therefrom, the Consolidated Total
Leverage Ratio of the Issuer shall not exceed 3.0 to 1.0;

(13) solong asno Event of Default has occurred and is continuing, any
other Restricted Payment in an aggregate amount, together with all other
Restricted Payments made under this clause (13), that does not exceed the greater
of (x) $150.0 million and (y) 5.0% of Net Tangible Assets at such time;

(14) any Restricted Payment to ORP (Ventures) or any of the ORP
(Ventures) Subsidiaries in an amount not to exceed the amount of net proceeds of
an ORP (Ventures) PO on the date of an ORP (Ventures) | PO or the net proceeds
of the sale of common units of ORP (Ventures) in abona fide public offering for
cash, in each case received by the Issuer or a Restricted Subsidiary; provided that
the proceeds of any such Restricted Payment are used by Ocean Rig Operating LP
(or an ORP (Ventures) Subsidiary thereof) to prepay outstanding Indebtedness;
and

(15) the payment of any dividend or distribution by a Restricted
Subsidiary to an MLP or MLP Entity in respect of Equity Interests of such
Restricted Subsidiary that are held by such MLP or MLP Entity in an aggregate
amount, together with all other dividends or distributions made under this clause
(15), that does not exceed $25.0 million.

(© The amount of all Restricted Payments (other than cash) will be
the Fair Market Value on the date of the Restricted Payment of the asset(s) or securities
proposed to be transferred or issued by the Issuer or such Restricted Subsidiary, asthe
case may be, pursuant to the Restricted Payment. The Fair Market Value of any assets or
securities that are required to be valued by this Section 4.07 will be determined by the
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Board of Directors of the Issuer whose resolution with respect thereto will be delivered to
the Trustee. For purposes of determining compliance with this Section 4.07 in the event
that a Restricted Payment meets the criteria of more than one of the applicable categories
of Restricted Paymentsin Sections 4.07(a) or clauses (1) through (15) of Section 4.07(b)
or as a Permitted Investment, the Issuer will be permitted to divide or classify (or later
divide, classify or reclassify in whole or in part in its sole discretion) such Restricted
Payment in any manner that complies with this Section 4.07.

SECTION 4.08. Incurrence of Indebtedness and | ssuance of
Preferred Stock. (a) The Issuer shall not, and shall not permit any of the Restricted
Subsidiaries to, directly or indirectly, create, incur, issue, assume, guarantee or otherwise
become directly or indirectly liable, contingently or otherwise, with respect to
(collectively, “Incur,” “Incurrence,” “Incurred” and “Incurring” shall have meanings
correlative to the foregoing), any Indebtedness (including Acquired Debt) or issue any
Disqualified Stock, and the Issuer will not permit any of the Restricted Subsidiaries to
issue any shares of Preferred Stock; provided, however, that the Issuer or any Restricted
Subsidiary may Incur Indebtedness (including Acquired Debt) or issue Disqualified
Stock, and any Restricted Subsidiary may issue Preferred Stock, if, immediately after
giving pro forma effect to the Incurrence of such Indebtedness or the issuance of such
Disgualified Stock or Preferred Stock and the receipt and application of the net proceeds
thereof, the Consolidated Interest Coverage Ratio of the Issuer for its most recently ended
four full fiscal quartersfor which internal financial statements are available immediately
preceding the date on which such additional Indebtednessis Incurred or such Disqualified
Stock or Preferred Stock isissued would have been at least 2.0 to 1.0.

(b) Section 4.08(a) will not prohibit the Incurrence of any of the
following items of Indebtedness (collectively, “ Permitted Debt”):

Q) the Incurrence by the Issuer or any Restricted Subsidiary of
Indebtedness under one or more Credit Facilities Incurred (a) in connection with
the financing of the business and operations of the Issuer and its Restricted
Subsidiaries, including al or any part of the purchase price, lease expense, charter
expense, rental payments or cost of design, construction, installation or
improvement of Drilling Equipment used in the Permitted Business, whether
through the charter of, leasing of or the direct purchase of, or of the Capital Stock
of any Person owning, such Drilling Equipment (including any Indebtedness
deemed to be Incurred in connection with such purchase) (it being understood that
any such Indebtedness may be Incurred after the acquisition, purchase, charter or
leasing or the construction, installation or the making of any improvement with
respect to any such Drilling Equipment) or (b) to refinance Indebtedness
otherwise Incurred pursuant to this clause (1); provided that, after giving pro
forma effect to the Incurrence of such Indebtedness and the application of the
proceeds thereof (including any related purchase of Drilling Equipment), the
aggregate principal amount of the Consolidated Total Indebtedness of the | ssuer
and its Restricted Subsidiaries shall not exceed the greater of (x) $550.0 million
multiplied by the number of Vesselsthat are either Qualified Vessels or
Contracted Vessels and (y) the sum of (i) 75% of the Completed Drilling
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Equipment Value at such time and (ii) 75% of the Contracted Drilling Equipment
Value at such time;

2 the Incurrence by (a) the Issuer and any Guarantor of Indebtedness
represented by the Notes (other than Additional Notes) and any related Note
Guarantees and (b) the Issuer or any Restricted Subsidiary of Existing
Indebtedness;

(©)) the Incurrence by the Issuer or any Restricted Subsidiary of
Permitted Refinancing Indebtedness in exchange for, or the net proceeds of which
are used to renew, refund, refinance, replace, defease or discharge, any
Indebtedness (other than intercompany Indebtedness) that was permitted to be
Incurred under Section 4.08(a) or clause (2), this clause (3) or clause (10) of this
Section 4.08(b);

4) the Incurrence by the Issuer or any Restricted Subsidiary of
intercompany Indebtedness between or among the Issuer and the Restricted
Subsidiaries; provided, however, that:

(A) if the Issuer or any Guarantor isthe obligor on such
Indebtedness and the payee is not the Issuer or any Guarantor, such
Indebtedness must be expressly subordinated to the prior payment in full
in cash of all Obligations then due with respect to the Notes or the relevant
Note Guarantee, as applicable; and

(B)  upon any (i) subsequent issuance or transfer of Equity
Interests that results in any such Indebtedness being held by a Person other
than the Issuer or a Restricted Subsidiary, or (ii) sale or other transfer of
any such Indebtedness to a Person that is not the Issuer or a Restricted
Subsidiary, the exception provided by this clause (4) shall no longer be
applicable to such Indebtedness and such Indebtedness will be deemed to
have been Incurred at the time of any such issuance or transfer;

) the Incurrence by the Issuer or any Restricted Subsidiary of
Hedging Obligationsin the ordinary course of business and not for speculative
purposes,

(6) the guarantee by the Issuer or any Restricted Subsidiary of
Indebtedness of the Issuer or a Restricted Subsidiary that was permitted to be
Incurred by another provision of this Section 4.08; provided that if the
Indebtedness being guaranteed is subordinated to or pari passu with the Notes or
a Note Guarantee, then the guarantee shall be subordinated or pari passu, as
applicable, to the same extent as the I ndebtedness guaranteed;

@) the Incurrence by the Issuer or any Restricted Subsidiary of
Indebtedness in respect of workers' compensation claims, self-insurance
obligations, bankers acceptances, and performance and surety bonds or other
Indebtedness of alike nature, in each case in the ordinary course of business;
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(8 the Incurrence by the Issuer or any Restricted Subsidiary of
Indebtedness arising from the honoring by a bank or other financial institution of
acheck, draft or ssimilar instrument inadvertently drawn against insufficient funds,
so long as such Indebtedness is covered within five Business Days;

9 the Incurrence by the Issuer or any Restricted Subsidiary of
Indebtedness arising from agreements providing for indemnification, earn-outs,
adjustment of purchase price or similar obligations, or guarantees or letters of
credit, surety bonds or performance bonds securing any obligations of the Issuer
or any Restricted Subsidiary pursuant to such agreements, in each case, Incurred
in connection with the acquisition or disposition of any business, assets or the
Capital Stock of a Subsidiary, other than guarantees of Indebtedness Incurred by
any Person acquiring all or any portion of such business, assets or the Capital
Stock of a Subsidiary for the purpose of financing such acquisition; provided,
however, that, in the case of adisposition, the maximum assumable liability in
respect of all such Indebtedness shall at no time exceed the gross proceeds
(including non-cash proceeds (the Fair Market Value of such non-cash proceeds
being measured at the time received and without giving effect to any subsequent
changesin value)) actually received by the Issuer and the Restricted Subsidiaries
in connection with such disposition;

(10)  Indebtedness of any Person Incurred and outstanding on the date
on which such Person becomes a Restricted Subsidiary or is merged,
consolidated, amalgamated or otherwise combined with (including pursuant to
any acquisition of assets and assumption of related liabilities) the Issuer or any
Restricted Subsidiary (other than Indebtedness Incurred (a) to provide al or any
portion of the funds used to consummate the transaction or series of related
transactions pursuant to which such Person became a Restricted Subsidiary or was
otherwise acquired by the Issuer or a Restricted Subsidiary or (b) otherwisein
connection with or contemplation of such acquisition); provided, however, with
respect to this clause (10), that at the time of such acquisition or other transaction
pursuant to which such Indebtedness is deemed to be Incurred, (x) the Issuer
could Incur at least $1.00 of additional Indebtedness pursuant to the Consolidated
Interest Coverage Ratio test set forth in Section 4.08(a), after giving pro forma
effect to such acquisition or other transaction or (y) the Consolidated Interest
Coverage Ratio would not be less than it was immediately prior to giving effect to
such acquisition or other transaction;

(11) thelIncurrence by the Issuer or any Restricted Subsidiary of
Indebtedness through the provision of bonds, guarantees, letters of credit or
similar instruments required by the United States Federal Maritime Commission
or any other governmental or regulatory agencies, foreign or domestic, including,
without limitation, customs authorities; in each case, for Vessels owned, operated
or chartered by, or in the ordinary course of business of, the Issuer or any of its
Restricted Subsidiaries,
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(12) thelIncurrence by the Issuer or any Restricted Subsidiary of
Indebtedness in the form of customer deposits and advance payments received in
the ordinary course of business from customers for services purchased in the
ordinary course of business; and

(13) thelIncurrence by the Issuer or any Restricted Subsidiary of
Indebtedness not otherwise permitted pursuant to clauses (1) through (12) above
that, together with any other Indebtedness Incurred pursuant to this clause (13)
and then outstanding, has an aggregate principal amount (or accreted value, as
applicable) not to exceed the greater of (x) $100.0 million and (y) 3.50% of Net
Tangible Assets at such time.

(c) For purposes of determining compliance with this Section 4.08, in
the event that an item of proposed Indebtedness meets the criteria of more than one of the
categories of Permitted Debt described in clauses (1) through (13) of Section 4.08(b), or
is entitled to be Incurred pursuant to Section 4.08(a), the Issuer or the applicable
Restricted Subsidiary will be permitted to classify such item of Indebtedness (or any
portion thereof) on the date of its Incurrence, or later reclassify all or a portion of such
item of Indebtedness, in any manner that complies with this Section 4.08. The accrual of
interest or Preferred Stock dividends, the accretion or amortization of original issue
discount, the payment of interest on any Indebtedness in the form of additional
Indebtedness with the same terms, the reclassification of Preferred Stock as Indebtedness
due to a change in accounting principles, and the payment of dividends on Preferred
Stock or Disqualified Stock in the form of additional shares of the same class of Preferred
Stock or Disqualified Stock will not be deemed to be an Incurrence of 1ndebtedness or an
issuance of Preferred Stock or Disqualified Stock for purposes of this Section 4.08.
Further, the reclassification of any lease or other liability of the Issuer or any Restricted
Subsidiary as Indebtedness due to a change of accounting principles after the Issue Date
will not be deemed an incurrence of Indebtedness for purposes of this Section 4.08.

(d) For purposes of determining compliance with this Section 4.08, the
amount of any Indebtedness outstanding as of any date will be:

(1)  theaccreted value of the Indebtedness, in the case of any
Indebtedness issued with original issue discount;

(2)  theprincipal amount of the Indebtedness, in the case of any other
Indebtedness; and

3 in respect of Indebtedness of another Person secured by aLien on
the assets of the specified Person, the lesser of:

(A)  theFar Market Value of such assets at the date of
determination; and

(B)  theamount of the Indebtedness of the other Person.
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(e) For purposes of determining compliance with any dollar-
denominated restriction on the Incurrence of Indebtedness, the Dollar Equivalent of the
principal amount of Indebtedness denominated in another currency will be utilized,
calculated based on the relevant currency exchange rate in effect on the date such
Indebtedness was Incurred, in the case of term Indebtedness, or first committed, in the
case of Indebtedness Incurred under arevolving credit facility; provided that (1) if such
Indebtedness is Incurred to refinance other Indebtedness denominated in a currency other
than dollars, and such refinancing would cause the applicable dollar-denominated
restriction to be exceeded if calculated at the relevant currency exchange rate in effect on
the date of such refinancing, such dollar-denominated restriction will be deemed not to
have been exceeded so long as the principal amount of such refinancing Indebtedness
does not exceed the principal amount of such Indebtedness being refinanced and (2) the
Dollar Equivalent of the principal amount of any such Indebtedness outstanding on the
Issue Date will be calculated based on the relevant currency exchange rate in effect on
the Issue Date.

()] Notwithstanding any other provision of this Section 4.08, the
maximum amount of Indebtedness that the Issuer or the applicable Restricted Subsidiary
may Incur pursuant to this Section 4.08 shall be deemed not to be exceeded solely asa
result of fluctuationsin exchange rates or currency values.

SECTION 4.09. Liens. The Issuer shall not, and shall not permit any
Restricted Subsidiary to, directly or indirectly, create, Incur or assume any Lien (other
than Permitted Liens) of any kind against any assets of the Issuer or any Restricted
Subsidiary, which Lien secures Indebtedness, unless the Notes are equally and ratably
secured with (or prior to) such Indebtedness secured by such Lien for so long as such
Indebtedness is so secured.

SECTION 4.10. Dividend and Other Payment Restrictions Affecting
Subsidiaries. (a) The Issuer shall not, and shall not permit any of the Restricted
Subsidiaries to, directly or indirectly, create or permit to become effective any consensual
encumbrance or restriction on the ability of any of the Restricted Subsidiaries to:

Q) pay dividends or make any other distributions on its Capital Stock
to the Issuer or any of the Restricted Subsidiaries, or with respect to any other
interest or participation in, or measured by, its profits, or pay any Indebtedness
owed to the Issuer or any of the Restricted Subsidiaries;

2 make |oans or advances to the Issuer or any of the Restricted
Subsidiaries; or

3 sell, lease or transfer any of its properties or assets to the Issuer or
any of the Restricted Subsidiaries.

(b) Section 4.10(a) will not apply to encumbrances or restrictions
existing under or by reason of:

Q) agreements governing Indebtedness as in effect on the Issue Date;
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2 restrictions contained in, or in respect of, Hedging Obligations
permitted to be Incurred by this Indenture;

(©)) this Indenture and the Notes;
4 applicable law, rule, regulation or order;

5) any instrument governing Indebtedness or Capital Stock of a
Person acquired by the Issuer or any of the Restricted Subsidiaries asin effect at
the time of such acquisition (except to the extent such Indebtedness or Capital
Stock was Incurred in connection with or in contemplation of such acquisition),
which encumbrance or restriction is not applicable to any Person, or the properties
or assets of any Person, other than the Person, or the property or assets of the
Person, so acquired; provided that, in the case of Indebtedness, such Indebtedness
was permitted by the terms of this Indenture to be Incurred;

(6) customary non-assignment provisions in contracts and licenses
entered into in the ordinary course of business;

@) purchase money obligations for property acquired in the ordinary
course of business, mortgage financings and Capital Lease Obligations that
impose restrictions on the property purchased or mortgaged or leased of the nature
described in Section 4.10(a)(3);

(8 any agreement for the sale or other disposition of the Capital Stock
or all or substantially all of the assets of any Restricted Subsidiary that restricts
distributions by that Restricted Subsidiary pending the sale or other disposition;

9 Liens permitted to be Incurred under Section 4.09 (“Liens’) that
[imit the right of the debtor to dispose of the assets subject to such Liens;

(10)  provisions limiting the disposition or distribution of assets or
property in joint venture agreements, partnership agreements, asset sale
agreements, sale-leaseback agreements, stock sale agreements and other similar
agreements, which limitation is applicable only to the assets that are the subject of
such agreements;

(11) restrictions on cash or other deposits or net worth imposed by
customers or suppliers or required by insurance, surety or bonding companies, in
each case, under contracts entered into in the ordinary course of business,

(12) any amendments, modifications, restatements, renewals, increases,
supplements, refundings, replacements or refinancings of the contracts,
instruments or obligations referred to in clauses (1), (3), (5) and (7) above;
provided that such amendments, modifications, restatements, renewals, increases,
supplements, refundings, replacements or refinancings are, in the good faith
judgment of the Issuer, not materially more restrictive with respect to such
encumbrance and other restrictions taken as a whol e than those prior to such
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amendment, modification, restatement, renewal, increase, supplement, refunding,
replacement or refinancing;

(13) any encumbrance or restriction contained in the terms of any
Indebtedness that is permitted to be Incurred subsequent to the Issue Date
pursuant to Section 4.08 (“Incurrence of Indebtedness and I ssuance of Preferred
Sock”) or any agreement pursuant to which such Indebtedness was issued;
provided that, at the time such Indebtednessis Incurred, either (a) such
encumbrance or restriction is customary for financings of the same type, and such
restrictions would not reasonably be expected to materialy impair the Issuer’s
ability to make scheduled payments of interest and principal on the Notes when
due, as determined in good faith by a Financial Officer or (b) restrictions therein
are not materially more restrictive, taken as a whole, than those contained in (i)
this Indenture, the Notes or any applicable Note Guarantees or (ii) the agreements
governing Existing Indebtedness as in effect on the Issue Date, as determined in
good faith by a Financial Officer; and

(14) encumbrances or restrictions of the nature described in Section
4.10(a)(3) with respect to property under a charter, lease or other agreement that
has been entered into in the ordinary course for the employment, charter or other
hire of such property.

SECTION 4.11. Transactions with Affiliates. (a) The Issuer shall
not, and shall not permit any of the Restricted Subsidiaries to, make any payment to, or
sell, lease, transfer or otherwise dispose of any of its properties or assetsto, or purchase
any property or assets from, or enter into or make or amend any transaction, contract,
agreement, understanding, loan, advance or guarantee with, or for the benefit of, any
Affiliate of the Issuer and any Restricted Subsidiary (each, an “ Affiliate Transaction”)
involving, with respect to any such transaction or series of related transactions, payments
or consideration in excess of $1.0 million, unless:

(1) theAffiliate Transaction ison terms that are either (a) no less
favorable to the Issuer or the relevant Restricted Subsidiary than those that could
have been obtained in a comparable arm’ s-length transaction by the Issuer or such
Restricted Subsidiary with a Person that is not an Affiliate of the Issuer and any
Restricted Subsidiary or (b) if in the good faith judgment of a Financial Officer,
no comparabl e transaction is available with which to compare such Affiliate
Transaction, such Affiliate Transaction is otherwise fair to the Issuer or the
relevant Restricted Subsidiary from afinancial point of view; and

(2)  thelssuer obtains:

(A)  withrespect to any Affiliate Transaction or series of related
Affiliate Transactions involving aggregate consideration in excess of
$25.0 million, aresolution of the Board of Directors of the Issuer set forth
in an Officers’ Certificate certifying that such Affiliate Transaction or
series of related Affiliate Transactions complies with this Section 4.11 and
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that such Affiliate Transaction or series of related Affiliate Transactions
has been approved by a mgjority of the disinterested members of the
Board of Directors of the Issuer; and

(B)  withrespect to any Affiliate Transaction or series of related
Affiliate Transactions involving aggregate consideration in excess of
$50.0 million, an opinion issued to the Board of Directors of the I ssuer by
an accounting, appraisal or investment banking firm of international
standing or generally recognized in the shipping or offshore drilling
industries as qualified to perform the tasks for which such firm has been
engaged as to the fairness to the Issuer or such Restricted Subsidiary of
such Affiliate Transaction from afinancial point of view or that the terms
of such Affiliate Transaction are no less favorable to the Issuer or the
relevant Restricted Subsidiary than those that could have been obtained in
a comparable arm’ s-length transaction by the Issuer or such Restricted
Subsidiary with a Person that is not an Affiliate of the Issuer and any
Restricted Subsidiary.

(b) For the avoidance of doubt, with respect to any Affiliate
Transaction or series of related Affiliate Transactions involving aggregate consideration
of $25.0 million or less, the determination that such Affiliate Transaction or series of
Affiliate Transactions complies with this Section 4.11 may be made by a Financial
Officer.

(© The following items will not be deemed to be Affiliate
Transactions, as applicable, and, therefore, will not be subject to Section 4.11(a):

Q) any management agreement for the provision of vessel
management services in the ordinary course of business and in line with industry
standards and any payments thereunder that shall have been approved by a
majority of the disinterested members of the Board of Directors of the Issuer or,
following the consummation of a Qualified MLP IPO, such arrangements are
consistent with those that are customarily entered into with Affiliates by
companies that have undertaken atransaction similar to a Qualified MLP IPO, as
determined in good faith by the majority of the disinterested members of the
Board of Directors of the Issuer;

(2 any employment agreement, employee benefit plan, compensation
plan or arrangement, officer or director indemnification agreement or any similar
arrangement entered into by the Issuer or any of its Restricted Subsidiariesin the
ordinary course of business and payments pursuant thereto;

3 payment of reasonable directors’ feesto directors of the Issuer or
any Restricted Subsidiary;

4 transactions solely between or among the Issuer and/or any of its
Restricted Subsidiaries,
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) the issuance or sale of Equity Interests (other than Disqualified
Stock) of the Issuer to, or receipt of capital contributions from, Affiliates of the
| ssuer;

(6) loans or advances to employees of the Issuer (including of any
Restricted Subsidiary) in the ordinary course of business not to exceed $7.5
million in the aggregate at any one time outstanding;

) transactions with a Person (other than an Unrestricted Subsidiary)
that is an Affiliate of the Issuer solely because the I ssuer owns, directly or through
a Restricted Subsidiary, an Equity Interest in, or controls, such Person;

(8 Restricted Payments (including as Permitted Investments) that do
not violate Section 4.07 (“ Restricted Payments’);

9 transactions between the Issuer or any of its Restricted Subsidiaries
and any Person that would not otherwise constitute an Affiliate Transaction
except for the fact that a director of such other Person is also adirector of the
Issuer or such Restricted Subsidiary, as applicable; provided that such director
abstains from voting as a director of the Issuer or such Restricted Subsidiary, as
applicable, on any matter involving such other Person;

(10) any agreement asin effect on the Issue Date or any amendments,
renewals or extensions of any such agreement (so long as such amendments,
renewals or extensions are not, taken as awhole, less favorable in any material
respect to the Holders);

(11) theTransactions and all fees and expenses paid or payablein
connection therewith;

(12) thegranting and performance of registration rights for the Issuer’s
securities,

(13) transactions with customers, clients, suppliers, or purchasers or
sellers of goods or services, in each case in the ordinary course of business and
otherwise in compliance with the terms of this Indenture that are fair to the Issuer
or the Restricted Subsidiaries or are on terms at |east as favorable as might
reasonably have been obtained at such time from an unaffiliated Person, in each
case, as determined in good faith by the Issuer’s Board of Directors or a member
of the Issuer’ s senior management;

(14) aQuaified MLP IPO and transactions related thereto and MLP
Formation Transactions and transactions related thereto, so long asthe MLP Asset
Transfers related to the foregoing are consummated in compliance with Section
4.19 (“Asset Sales’) or otherwise constitute a Qualified MLP Asset Transfer; and

(15) transactionsin the ordinary course of business solely between the
Issuer or a Restricted Subsidiary and a Local Content Subsidiary.
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SECTION 4.12. Business Activities. The Issuer shall not, and shall
not permit any of the Restricted Subsidiaries to, engage in any business other than
Permitted Businesses, except to such extent as would not be material to the Issuer and the
Restricted Subsidiaries taken as awhole.

SECTION 4.13. Future Note Guarantees. If, after the Issue Date, in
connection with the incurrence of any Indebtedness by the Issuer or any Restricted
Subsidiary (after giving effect to such incurrence and the application of the proceeds
therefrom), any Restricted Subsidiary of the Issuer has outstanding Priority Indebtedness
(other than Priority Indebtedness that is secured by Permitted Liens) and the amount of
aggregate consolidated Priority Indebtedness of the I ssuer and its Restricted Subsidiaries
exceeds the Priority Indebtedness Amount, then the I ssuer shall, within 180 days of such
incurrence, either (a) cause each Restricted Subsidiary that has outstanding Priority
Indebtedness (other than Priority Indebtedness that is secured by Permitted Liens) to
execute a supplemental indenture, substantially in the form of Exhibit D hereto, pursuant
to which such Restricted Subsidiary will become a Guarantor or (b) cause one or more of
its Restricted Subsidiaries to execute a supplemental indenture pursuant to which such
Restricted Subsidiary or Restricted Subsidiaries will become a Guarantor, such that after
giving effect to the Note Guarantees in this clause (b) the amount of consolidated Priority
Indebtedness of the Issuer and its Restricted Subsidiaries shall no longer exceed the
Priority Indebtedness Amount; provided, however, that a Restricted Subsidiary shall not
be required to become a Guarantor pursuant to clause (a) or (b) above if such Restricted
Subsidiary has outstanding Priority Indebtedness (other than Priority Indebtednessthat is
secured by Permitted Liens) of less than $10.0 million in the aggregate.

SECTION 4.14. Designation of Restricted and Unrestricted
Subsidiaries. () The Board of Directors of the Issuer may designate any Restricted
Subsidiary to be an Unrestricted Subsidiary if:

Q) the Issuer could make the Restricted Payment (including as a
Permitted Investment) which is deemed to occur upon such designation under
Section 4.07 (“ Restricted Payments’) equal to the Fair Market Value of all
outstanding Investments owned by the Issuer and the Restricted Subsidiariesin
such Subsidiary at the time of such designation;

(2)  such Restricted Subsidiary meets the definition of an “Unrestricted
Subsidiary”;

3 the designation would not constitute or cause (with or without the
passage of time) a Default or Event of Default and no Default or Event of Default
would be in existence following such designation; and

4 the Issuer deliversto the Trustee a certified copy of aresolution of
the Board of Directors of the Issuer giving effect to such designation and an
Officers' Certificate certifying that such designation complied with the preceding
conditions and was permitted by Section 4.07 (“Restricted Payments’).
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(b) If aRestricted Subsidiary is designated as an Unrestricted
Subsidiary, the aggregate Fair Market Value of al outstanding Investments owned by the
Issuer and the Restricted Subsidiariesin the Subsidiary designated as an Unrestricted
Subsidiary will be deemed to be an Investment made as of the time of the designation and
will reduce the amount available for Restricted Payments under Section 4.07 (“Restricted
Payments”) or under one or more clauses of the definition of Permitted Investments, as
determined by the Issuer.

(© If, at any time, any Unrestricted Subsidiary designated as such
would fail to meet the preceding requirements as an Unrestricted Subsidiary or any other
Unrestricted Subsidiary would fail to meet the definition of an “Unrestricted Subsidiary,”
then such Subsidiary will thereafter cease to be an Unrestricted Subsidiary for purposes
of this Indenture and any Indebtedness of such Subsidiary shall be deemed to be Incurred
by a Restricted Subsidiary as of such date.

(d) The Board of Directors of the Issuer may at any time designate any
Unrestricted Subsidiary to be a Restricted Subsidiary if:

Q) the Issuer and the Restricted Subsidiaries could Incur the
Indebtedness which is deemed to be Incurred upon such designation under
Section 4.08 (“Incurrence of Indebtedness and Issuance of Preferred Stock™),
egual to the total Indebtedness of such Subsidiary calculated on apro forma basis
asif such designation had occurred on the first day of the four-quarter reference
period;

2 the designation would not constitute or cause a Default or Event of
Default; and

3 the Issuer delivers to the Trustee a certified copy of aresolution of
the Board of Directors of the Issuer giving effect to such designation and an
Officers' Certificate certifying that such designation complied with the preceding
conditions, including the Incurrence of Indebtedness under Section 4.08
(“Incurrence of Indebtedness and Issuance of Preferred Stock™).

SECTION 4.15. Payments for Consent. The Issuer shall not, and
shall not permit any of the Restricted Subsidiaries or any of their respective Affiliates to,
directly or indirectly, pay or cause to be paid any cash consideration to or for the benefit
of any Holder for or as an inducement to any consent, waiver or amendment of any of the
terms or provisions of this Indenture or the Notes unless such consideration is offered to
be paid and is paid to al Holders that consent, waive or agree to amend in the time frame
set forth in the solicitation documents relating to such consent, waiver or amendment.

SECTION 4.16. Reports. (a) (1) Whether or not the Issuer is then
subject to Section 13(a) or 15(d) of the Exchange Act, the Issuer shall furnish to the
Trustee and the Holders, so long as any Notes are outstanding:

(1) within 75 days after the end of each of the first three fiscal quarters
in each fiscal year, quarterly reports on Form 6-K (or any successor form)
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containing the Issuer’s unaudited quarterly financial statements on a combined or
consolidated basis, as the case may be, and as otherwise consistent with GAAP
(including a balance sheet and statement of income, changes in stockholders
equity and cash flow) and a Management’ s Discussion and Analysis of Financial
Condition and Results of Operations (the“MD&A”) (or equivalent disclosure) for
and as of the end of such fiscal quarter (with comparable financial statements for
the corresponding fiscal quarter of the immediately preceding fiscal year);

(i) within 135 days after the end of each fiscal year, an annual report on
Form 20-F (or any successor form) containing the information required to be
contained therein (including the Issuer’ s audited financial statementson a
combined or consolidated basis, as the case may be, and as otherwise consistent
with GAAP, areport thereon by the Issuer’ s certified independent accountants and
an MD&A) for such fiscal year; and

(iii) at or prior to such times as would be required to be filed or furnished
to the SEC if the Issuer was then a“foreign private issuer” subject to Section 13(a)
or 15(d) of the Exchange Act (whether or not the Issuer is then subject to such
requirements), all such other reports and information that the Issuer would have
been required to file or furnish pursuant thereto.

(b) All such reports will be prepared in al material respectsin
accordance with all of the rules and regulations applicable to such reports. The quarterly
and annual reports shall include information regarding the adjustments, if any, to the
calculation of Consolidated Net Income in connection with drydock, shipyard stay and
special survey expenses, as applicable. In addition, the Issuer shall electronically file or
furnish, as the case may be, a copy of al such information and reports referred to in
clauses (i) through (iii) of Section 4.16(a) with the SEC for public availability within the
time periods specified therein at any time the Issuer is then subject to Section 13(a) or
15(d) of the Exchange Act and make such information available to Holders, or if the
Notes are represented by one or more Global Notes, the beneficial owners of the Notes
and prospective investors upon request. The Issuer shall be deemed to have furnished
such reports referred to above to the Trustee and the Holders if the Issuer has filed such
reports with the SEC viathe EDGAR filing system and such reports are publicly
available. If, notwithstanding the foregoing, the SEC will not accept the Issuer’ sfilings
for any reason, the Issuer will post the reports referred to in Section 4.16(a) on its website
within the time periods that would apply to non-accelerated filersif the Issuer were
required to file those reports with the SEC. The Trustee shall have no responsibility to
determine if such filings have been posted on EDGAR or the Issuer’ swebsite. The Issuer
agrees that, for so long as any Notes remain outstanding, it will hold and participatein
quarterly conference calls with Holders and securities analysts relating to the financial
condition and results of operations of the Issuer and the Restricted Subsidiaries. In
addition, the Issuer agrees that, for so long as any Notes remain outstanding, the | ssuer
shall furnish to the Holders and prospective investors, upon their request, the information
required to be delivered pursuant to Rule 144A(d)(4) under the Securities Act.
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(© If the Board of Directors of the Issuer has designated any of the
Restricted Subsidiaries as Unrestricted Subsidiaries, then the quarterly and annual
financial information required by the preceding paragraphs will include a reasonably
detailed presentation, either in the MD&A or otherwise, of the financial condition and
results of operations of the Unrestricted Subsidiaries separate from the financial condition
and results of operations of the Issuer and the Restricted Subsidiaries.

SECTION 4.17. Suspension of Covenants. (a) During any period of
time that the Notes have an Investment Grade Rating and no Default or Event of Default
has occurred and is continuing (a“ Suspension Event”), then, beginning on that day, the
Issuer and the Restricted Subsidiaries will not be subject to the following covenants
(collectively, the “ Suspended Covenants’): Section 4.07 (“ Restricted Payments’),
Section 4.08 (“Incurrence of Indebtedness and Issuance of Preferred Stock™), Section
4.10 (“Dividend and Other Payment Restrictions Affecting Subsidiaries’), Section 4.11
(“ Transactions with Affiliates’), and Section 4.19 (“ Asset Sales’); provided, however,
that if the Issuer and the Restricted Subsidiaries are not subject to the Suspended
Covenants for any period of time as aresult of the preceding sentence, and on any
subsequent date (the “ Reversion Date”) Moody’s or S& P withdraws its ratings or
downgrades the ratings assigned to the Notes so that the Notes do not have an Investment
Grade Rating, or an Event of Default (other than with respect to the Suspended
Covenants) occurs and is continuing, the Suspension Event shall cease to be in effect and
the Suspended Covenants will come back into effect, subject to the terms, conditions and
obligations set forth in this Indenture.

(b) During any period that the Suspended Covenants are not in effect,
the Board of Directors of the Issuer shall not designate any of the Restricted Subsidiaries
as Unrestricted Subsidiaries pursuant to Section 4.14 (“Designation of Restricted and
Unrestricted Subsidiaries’). Upon the occurrence of a Suspension Event, the amount of
Excess Specified Vessel Proceeds shall be reset at zero.

(© The Suspended Covenants will be reinstituted and apply according
to their terms as of and from the first day on which a Suspension Event ceasesto bein
effect. The Suspended Covenants will not, however, be of any effect with regardsto
actions properly taken in compliance with the provisions of this Indenture during the
continuance of such Suspension Event, and following reinstatement, the calculations
under Section 4.07 (“Restricted Payments’) will be made asif such covenant had beenin
effect since the date hereof except that no Default or Event of Default will be deemed to
have occurred solely by reason of a Restricted Payment made while that covenant was
suspended. All Indebtedness Incurred during the continuance of the suspension period
will be classified as having been incurred pursuant to Section 4.08(b)(2)(b) (“Incurrence
of Indebtedness and Issuance of Preferred Stock™).

(d) The Issuer shall provide written notice to the Trustee of the
occurrence of any Suspension Event or Reversion Date and file with the Trustee an
Officers’ Certificate certifying that such suspension or reversion complied with the
foregoing provisions; provided that the failure to provide such notice shall not affect the
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operation of this Section 4.17 or the Issuer’ s rights hereunder. In the case of a
Suspension Event, such notice shall list the Suspended Covenants.

SECTION 4.18. Offer To Repurchase Upon Change of Control.
(a) If aChange of Control occurs, subject to the terms hereof, each Holder shall have the
right to require the I ssuer to repurchase all or any part (equal to a minimum amount of
$2,000 and integral multiples of $1,000 in excess thereof) of that Holder’ s Notes pursuant
to achange of control offer (a*Change of Control Offer”) on the terms set forth in this
Indenture. In the Change of Control Offer, the Issuer will offer a payment (the “Change
of Control Payment”) in cash equal to 101% of the aggregate principal amount of Notes
repurchased plus accrued and unpaid interest and Additional Amounts, if any, on the
Notes repurchased to the date of purchase, subject to the rights of Holders on the relevant
Record Date to receive interest due on the relevant Interest Payment Date. No later than
30 Business Days following any Change of Control, the Issuer will mail a notice to the
Trustee and Paying Agent and each Holder describing the transaction or transactions that
constitute the Change of Control and offering to repurchase Notes on the Change of
Control Payment Date specified in the notice. The notice shall also state:

Q) that the Change of Control Offer is being made pursuant to this
Section 4.18 and that all Notes properly tendered and not withdrawn will be
accepted for payment;

(2 the offer price (as set forth above) and the purchase date, which
shall be no earlier than 30 days and no later than 60 days from the date such
notice is mailed (the “ Change of Control Payment Date”);

(©)) that any Note not properly tendered will continue to accrue
interest;

4 that, unless the Issuer defaults in the payment of the Change of
Control Payment, all Notes accepted for payment pursuant to the Change of
Control Offer shall cease to accrue interest after the Change of Control Payment
Date;

(5) that Holders electing to have any Notes purchased pursuant to a
Change of Control Offer will be required to surrender the Notes, with the form
entitled “ Option of Holder to Elect Purchase” attached to the Notes completed, or
transfer by book-entry transfer, to the Paying Agent at the address specified in the
notice prior to the close of business on the third Business Day preceding the
Change of Control Payment Date;

(6) that Holders will be entitled to withdraw their election if the
Paying Agent receives, not later than the close of business on the second Business
Day preceding the Change of Control Payment Date, a facsimile transmission,
email with PDF or letter setting forth the name of the Holder, the principal
amount of Notes delivered for purchase, and a statement that such Holder is
withdrawing its election to have the Notes purchased; and
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@) that Holders whose Notes are being purchased only in part will be
issued new Notes equal in principal amount to the unpurchased portion of the
Notes surrendered, which unpurchased portion must be equal to $2,000 in
principal amount and integral multiples of $1,000.

The Issuer will comply with the requirements of Rule 14e-1 under the
Exchange Act and any other securities |aws and regulations to the extent those
requirements, laws and regulations are applicable in connection with the repurchase of
the Notes as aresult of a Change of Control. To the extent that the provisions of any
securities or other laws or regulations conflict with the Change of Control provisions of
this Indenture, the Issuer will comply with the applicable securities or other laws and
regulations and will not be deemed to have breached its obligations under the Change of
Control provisions of this Indenture by virtue of such compliance.

(b) On or before the Change of Control Payment Date, the Issuer shall,
to the extent lawful:

Q) accept for payment all Notes or portions of Notes properly
tendered and not withdrawn pursuant to the Change of Control Offer;

2 by 10:00 am. New Y ork City time on the Change of Control
Payment Date, deposit with the Paying Agent an amount equal to the Change of
Control Payment in respect of all Notes or portions of Notes properly tendered
and not withdrawn; and

3 deliver or cause to be delivered to the Trustee and the Paying
Agent the Notes properly accepted together with an Officers Certificate stating
the aggregate principal amount of Notes or portions of Notes being purchased by
the Issuer.

The Paying Agent will promptly mail to each Holder of Notes properly
tendered and not withdrawn the Change of Control Payment for such Notes (or if all
Notes are then in global form, make such payment through the facilities of DTC), and the
Trustee will, upon receipt of an Authentication Order, promptly authenticate and mail (or
cause to be transferred by book entry) to each Holder a new Note equal in principal
amount to any unpurchased portion of the Notes surrendered, if any; provided that each
such new Note will bein aprincipal anount of $2,000 or in integral multiples of $1,000
in excess thereof. The Issuer will publicly announce the results of the Change of Control
Offer on or as soon as practicable after the Change of Control Payment Date.

The provisions described above that require the Issuer to make a Change
of Control Offer following a Change of Control will be applicable whether or not any
other provisions of this Indenture are applicable.

The Issuer will not be required to make a Change of Control Offer upon a
Change of Control if (1) athird party makes the Change of Control Offer in the manner,
at the times and otherwise in compliance with the requirements set forth in this Indenture
applicable to a Change of Control Offer made by the Issuer and purchases al Notes
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properly tendered and not withdrawn under the Change of Control Offer, or (2) notice of
redemption has been given pursuant to this Indenture as described in Article 111 unless
and until there is a default in payment of the applicable redemption price.

Notwithstanding anything to the contrary contained herein, a Change of
Control Offer may be made in advance of a Change of Control, conditioned upon the
consummation of such Change of Control, if adefinitive agreement isin place for the
Change of Control at the time the Change of Control Offer is made.

SECTION 4.19. Asset Sales. (a) The Issuer shal not, and shall not
permit any of the Restricted Subsidiaries to, directly or indirectly, consummate any Asset
Sale (other than an Involuntary Transfer) unless:

Q) the Issuer or the Restricted Subsidiary, as the case may be, receives
consideration at the time of the Asset Sale at least equal to the Fair Market Value
of the assets or Equity Interestsissued or sold or otherwise disposed of; and

(2 at least 75% (or, in the case of an MLP Asset Transfer that isnot a
Qualified MLP Asset Transfer, at least 50%) of the consideration received in such
Asset Sale by the Issuer or such Restricted Subsidiary isin the form of cash or
Cash Equivalents.

(b) For purposes of this Section 4.19, each of the following will be
deemed to be cash:

Q) any Indebtedness or other liabilities, as shown on the
I ssuer’ s most recent consolidated balance sheet, of the Issuer or any
Restricted Subsidiary (other than contingent liabilities and liabilities that
are by their terms subordinated to the Notes or any Note Guarantee) that
are assumed, repaid or retired by the transferee of any such assets so long
asthe Issuer or such Restricted Subsidiary is released from further
liability;

(2 any securities, Notes or other obligations received by the
Issuer or any such Restricted Subsidiary from such transferee that are,
subject to ordinary settlement periods, converted by the Issuer or such
Restricted Subsidiary into cash or Cash Equivalents within one year
following the closing of such Asset Sale, to the extent of the cash or Cash
Equivalents received in that conversion; and

©)] any stock or assets of the kind referred to in Section
4.19(c)(2) or (4).
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(c) Within 365 days after the receipt of any Net Proceeds from an
Asset Sale (including, without limitation, an Involuntary Transfer), the Issuer or the
applicable Restricted Subsidiary, as the case may be, may apply such Net Proceeds at its
option to any combination of the following:

Q) to purchase, repay or prepay any Indebtedness (other than
Indebtedness that is subordinated in right of payment to the Notes or any
applicable Note Guarantees), whether or not secured (including, without
limitation, redemptions or other purchases of Notes) of the Issuer or any
Restricted Subsidiary (and, in the case of revolving obligations, to
correspondingly reduce commitments with respect thereto);

2 to acquire all or substantially all of the assets of, or any Capital
Stock of, any Person primarily engaged in a Permitted Business, if, after giving
effect to any such acquisition of Capital Stock, such Person is or becomes a
Restricted Subsidiary;

(©)) to make a capital expenditure for the Issuer or any of its Restricted
Subsidiaries; or

4) to acquire other assets that are not classified as current assets under
GAAP and that are used or useful in a Permitted Business (including, without
limitation, Vessels, related assets and any related Ready for Sea Costs) for the
Issuer or any of the Restricted Subsidiaries or make any deposit, installment or
progress payment in respect of such assets or payment of any related Ready for
Sea Costs;

provided that (x) a binding commitment made within the 365 day period described above
by the Issuer or the applicable Restricted Subsidiary to apply Net Proceeds from an Asset
Sale in accordance with clauses (2) through (4) above shall toll the 365-day period in
respect of such Net Proceeds for a period not to exceed 180 days from the expiration of
the aforementioned 365-day period; provided that such Net Proceeds are actually used
within the later of 365 days from their receipt from such Asset Sale or 180 days from the
date of such binding commitment; provided further that:

(A)  abinding commitment to apply Net Proceeds from an Asset
Sale to the purchase or acquisition of an Additional Drilling Unit shall
instead toll the 365-day period in respect of such Net Proceeds for a period
not to exceed 365 days from the expiration of the aforementioned 365-day
period so long as such Net Proceeds are actually used within the later of
365 days from their receipt from such Asset Sale or 365 days from the
date of such binding commitment; and

(B)  abinding commitment to apply Net Proceeds from an Asset
Sale to the construction of an Additional Drilling Unit shall instead toll the
365-day period in respect of such Net Proceeds until the later of 365 days
from the expiration of the aforementioned 365-day period and the date on
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which the Issuer or the applicable Restricted Subsidiary is required to
complete its payment obligations under the applicable construction
contract so long as such Net Proceeds are actually used by the latest of
such final contracted payment date (giving effect to modifications,
extensions and amendments to the related construction contract or delivery
and payment schedule), 365 days from their receipt from such Asset Sale
or 365 days from the date of such binding commitment; and

(y) if the assets sold or transferred in such Asset Sale include aVessel, then the Issuer or
the applicable Restricted Subsidiary, as the case may be, may with respect to the Net
Proceeds of up to two Vessels elect to, in lieu of the application or investment provided
in clauses (1) through (4) above, apply such Net Proceeds within 30 days following the
receipt of proceeds from such Asset Saleto (i) repay all Indebtedness secured by such
assets and (ii) purchase, repay or prepay any other Indebtedness of the Issuer or any of
the Restricted Subsidiaries so that the aggregate principal amount of the Consolidated
Total Indebtedness of the Issuer and its Restricted Subsidiaries does not exceed 75% of
the sum of the Completed Drilling Equipment Value and the Contracted Drilling
Equipment Value at such time (an Asset Sale of aVessel whose Net Proceeds are applied
pursuant to this clause (y), a*“ Specified Vessel Sale”).

(d) Pending the final application of any Net Proceeds, the Issuer or the
applicable Restricted Subsidiary may apply the Net Proceeds to temporarily reduce
outstanding revolving credit Indebtedness of the Issuer or any of the Restricted
Subsidiaries, respectively, or otherwise invest the Net Proceeds in any manner that is not
prohibited hereby.

(e Any Net Proceeds from Asset Sales that are not applied or invested
as provided in Section 4.19(c) will constitute “ Excess Proceeds.” For the avoidance of
doubt, the application of Net Proceeds relating to a Vessel in accordance with clause (y)
of the proviso to Section 4.19(c) will be deemed to have fully satisfied the application of
all Net Proceeds from the applicable Asset Sale of such Vessel. When the aggregate
amount of Excess Proceeds exceeds $50 million, the Issuer will, or will cause the
applicable Restricted Subsidiary to, within 10 Business Days thereof, make an offer (the
“Asset Sale Offer”) to all Holders and all holders of unsubordinated |ndebtedness of the
Issuer or any Restricted Subsidiary containing provisions similar to those set forth herein
with respect to offersto repay, purchase or redeem such Indebtedness with the proceeds
of sales of assets to repay, purchase or redeem the maximum principal amount of Notes
and such unsubordinated | ndebtedness that may be repaid, purchased or redeemed out of
the Excess Proceeds; provided, that to the extent such Excess Proceeds were received in
respect of the sale or transfer of assets that secured other unsubordinated Indebtedness,
such Asset Sale Offer may be made, to the extent required by the terms thereof, first or
instead to holders of such other secured unsubordinated I ndebtedness to the extent of
those Excess Proceeds, in accordance with the terms of such Indebtedness.

()] The offer price in any Asset Sale Offer will be equal to 100% of
the principal amount plus accrued and unpaid interest and Additional Amounts, if any, to
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the date of purchase, subject to the rights of Holders on the relevant Record Date to
receive interest due on the relevant Interest Payment Date, and will be payable in cash.

(9) If any Excess Proceeds remain after consummation of an Asset
Sale Offer, the Issuer and the Restricted Subsidiaries may use those Excess Proceeds for
any purpose not otherwise prohibited by this Indenture.

(h) If the aggregate principal amount of Notes or other Indebtedness
tendered in, or required to be repaid pursuant to, such Asset Sale Offer exceeds the
amount of Excess Proceeds, the Registrar will select the Notes for purchase on apro rata
basis, by lot to the extent practicable or by such other method in accordance with the
applicable procedures of the depositary and, if applicable, the Issuer shall select such
other Indebtedness for purchase based on amounts tendered or required to be prepaid.
For the purposes of calculating the principal amount of any such Indebtedness not
denominated in dollars, such Indebtedness shall be calculated by converting any such
principal amounts into their Dollar Equivalent determined as of the Business Day
immediately prior to the date on which the Asset Sale Offer is announced. Upon
completion of each Asset Sale Offer, the amount of Excess Proceeds will be reset at zero.

(1) In the event that, pursuant to this Section 4.19, the Issuer is
required to commence an Asset Sale Offer, each such Asset Sale Offer shall remain open
for aperiod of at least 20 Business Days following its commencement and not more than
30 Business Days, except to the extent that alonger period is required by applicable law
(the “ Asset Sale Offer Period”). No later than ten Business Days after the termination of
the Asset Sale Offer Period (the “ Asset Sale Offer Settlement Date”), the I ssuer shall
apply all Excess Proceeds as set forth above.

() Upon the commencement of an Asset Sale Offer, the Issuer shall
deliver anotice to the Trustee and shall cause such notice to be delivered to the Holders
(at the Issuer’ s request and in accordance with the same procedures described in the last
paragraph of Section 3.03 (“Notice of Redemption”), the Registrar shall give the notice to
the Holdersin the Issuer’ s name and at its expense). The notice shall state:

(1) that the Asset Sale Offer is being made pursuant to this Section 4.19
and the length of time the Asset Sale Offer shall remain open, including the time
and date the Asset Sale Offer will terminate (the “ Asset Sale Offer Termination
Date");

(i) the amount of Excess Proceeds, the offer price (as set forth above)
and the Asset Sale Offer Settlement Date;

(iii) that Holders electing to have any Notes purchased pursuant to any
Asset Sale Offer shall be required to surrender such Notes, with the form entitled
“Option of Holder to Elect Purchase” attached to the Notes, completed, or transfer
by book-entry transfer, to the Paying Agent at the address specified in the notice
prior to the close of business on the third Business Day prior to the Asset Sale
Offer Termination Date to collect the offer price;
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(iv) the name and address of the Paying Agent;

(v) that Holders shall be entitled to withdraw their election if the Paying
Agent, receives, not later than the close of business on the second Business Day
prior to the Asset Sale Offer Termination Date, an email with PDF, facsimile
transmission or letter setting forth the name of the Holder, a statement that such
Holder iswithdrawing its el ection to have its Notes purchased and the principal
amount of the Notes with respect to which such Holder is withdrawing its election;
and

(vi) that Holders whose Notes are being purchased only in part will be
issued new Notes equal in principal amount to the unpurchased portion of the
Notes surrendered, which unpurchased part must be equal to $2,000 in principal
amount and integral multiples of $1,000.

(k) The Issuer will comply with the requirements of Rule 14e-1 under
the Exchange Act and any other securities laws and regulations thereunder to the extent
those requirements, laws and regul ations are applicable in connection with each
repurchase of Notes pursuant to an Asset Sale Offer. To the extent that the provisions of
any securities laws or regulations conflict with the Asset Sale provisions of this
Indenture, the Issuer shall comply with the applicable securities laws and regulations and
shall not be deemed to have breached its obligations under the Asset Sale provisions of
this Indenture by virtue of such compliance.

SECTION 4.20. Additional Amounts. (a) All payments made by or
on behalf of the Issuer or any Guarantor (if any) under or with respect to the Notes or the
Note Guarantees (if any) will be made free and clear of and without withholding or
deduction for, or on account of, any present or future tax, duty, levy, impost, assessment
or other governmental charge (including penalties, interest and other liabilities related
thereto) (hereinafter “ Taxes’) unless the withholding or deduction of such Taxesisthen
required by law. If any deduction or withholding for, or on account of, any Taxes
imposed or levied by or on behalf of the government of the Republic of Marshall Islands
or any political subdivision or any authority or agency therein or thereof having power to
tax, or any other jurisdiction in which the Issuer or any Guarantor (including any
successor entity) is organized or is otherwise resident for tax purposes, or any jurisdiction
from or through which payment is made (including, without limitation, the jurisdiction of
each Paying Agent) (each a*“ Specified Tax Jurisdiction”), will at any time be required to
be made from any payments made under or with respect to the Notes or any Note
Guarantees, the Issuer, the relevant Guarantor (if any) or other payor, as applicable, will
pay such additional amounts (the “ Additional Amounts®) as may be necessary so that the
net amount received in respect of such payments by a Holder (including Additional
Amounts) after such withholding or deduction will not be less than the amount such
Holder would have received if such Taxes had not been withheld or deducted; provided,
however, that the foregoing obligation to pay Additional Amounts does not apply to:

D any Taxes that would not have been so imposed but for the Holder
(or beneficial owner of the Notes) having any present or former connection with
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the Specified Tax Jurisdiction (other than the mere acquisition, ownership,
holding, enforcement or receipt of payment in respect of the Notes or any
applicable Note Guarantees);

(2 any estate, inheritance, gift, sales, excise, transfer, personal
property tax or similar tax, assessment or governmental charge;

3 any Taxes payable other than by deduction or withholding from
payments under, or with respect to, the Notes or any applicable Note Guarantees,

4 any Taxes imposed as aresult of the failure of the Holder (or
beneficial owner of the Notes) to complete, execute and deliver to the I ssuer or
the relevant Guarantor (if any), as applicable, any form or document to the extent
applicable to such Holder or beneficial owner that may be required by law or by
reason of administration of such law and which is reasonably requested in writing
to be delivered to the Issuer or the relevant Guarantor (if any) in order to enable
the Issuer or the relevant Guarantor (if any) to make payments on the Notes
without deduction or withholding for Taxes, or with deduction or withholding of a
lesser amount, which form or document will be delivered within 60 days of a
written request therefor by the Issuer or the relevant Guarantor (if any);

(5) any Taxes that would not have been so imposed but for the
beneficiary of the payment having presented a Note for payment (in casesin
which presentation is required) more than 30 days after the date on which such
payment or such Note became due and payable or the date on which payment
thereof isduly provided for, whichever islater (except to the extent that the
Holder would have been entitled to Additional Amounts had the Note been
presented on the last day of such 30-day period);

(6) any Taxes imposed on or with respect to any payment by the I ssuer
or any Guarantor to the Holder if such Holder isafiduciary or partnership or
person other than the sole beneficial owner of such payment, to the extent that a
beneficiary or settlor with respect to such fiduciary, a member of such partnership
or the beneficial owner of such payment would not have been entitled to
Additional Amounts had such beneficiary, settlor, member or beneficial owner
been the actual Holder of such Note;

@) any Taxes to the extent such Taxes are required to be deducted or
withheld on a payment pursuant to (a) European Council Directive 2003/48/EC
(as amended or replaced from time to time) or (b) any agreement or legislation
implementing, or introduced to conform to, such directive;

(8 any Taxes imposed on a Note presented for payment by or on
behalf of aholder or beneficial owner who would have been able to avoid such
Tax by presenting the relevant Note to another Paying Agent in amember state of
the European Union; or

9 any combination of items (1) through (8) above.
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(b) If the Issuer or any Guarantor, as applicable, becomes aware that it
will be obligated to pay Additional Amounts with respect to any payment under or with
respect to the Notes or any applicable Note Guarantees, then the Issuer or the relevant
Guarantor (if any), as applicable, will deliver to the Trustee and Paying Agent at least 30
days prior to the date of that payment (unless the obligation to pay Additional Amounts
arises after the 30th day prior to that payment date, in which case the Issuer or the
relevant Guarantor (if any), as applicable, will notify the Trustee and Paying Agent
promptly thereafter but in no event later than two Business Days prior to the date of
payment) an Officers’ Certificate stating the fact that Additional Amounts will be payable
and the amount so payable. The Officers Certificate must also set forth any other
information necessary to enable the Paying Agent to pay Additional Amountsto Holders
on the relevant payment date. The Trustee and Paying Agent will be entitled to rely
solely on such Officers' Certificate as conclusive proof that such payments are necessary.
The Issuer or the relevant Guarantor (if any), as applicable, will provide the Trustee and
Paying Agent with documentation reasonably satisfactory to the Trustee and Paying
Agent evidencing the payment of Additional Amounts.

(c) The Issuer or the relevant Guarantor (if any), as applicable, will
make all withholdings and deductions required by law and will remit the full amount
deducted or withheld to the relevant governmental authority on atimely basisin
accordance with applicable law. As soon as practicable, the I ssuer will provide the
Trustee and Paying Agent with an official receipt or, if official receipts are not
obtainable, other documentation reasonably satisfactory to the Trustee and Paying Agent
evidencing the payment of the Taxes so withheld or deducted. Upon request, copies of
those receipts or other documentation, as the case may be, will be made available by the
Trustee and Paying Agent to Holders.

(d) Whenever in this Indenture or the Notes there is referenced, in any
context, the payment of amounts based upon the principal amount of the Notes or of
principal, interest or any other amount payable under, or with respect to, the Notes or any
applicable Note Guarantees, such reference will be deemed to include payment of
Additional Amounts as described in this Section 4.20 to the extent that, in such context,
Additional Amounts are, were or would be payable in respect thereof.

(e The Issuer or the relevant Guarantor (if any), as applicable, will
indemnify a Holder, within 10 Business Days after written demand therefor, for the full
amount of any Taxes paid by such Holder to agovernmental authority of a Specified Tax
Jurisdiction, on or with respect to any payment by on or account of any obligation of the
Issuer or any Guarantor, as applicable, to withhold or deduct an amount on account of
Taxes for which the Issuer or the relevant Guarantor (if any), as applicable, would have
been obliged to pay Additional Amounts hereunder and any penalties, interest and
reasonabl e expenses arising therefrom or with respect thereto, whether or not such Taxes
were correctly or legally imposed or asserted by the relevant governmental authority. A
certificate as to the amount of such payment or liability delivered to the Issuer or the
relevant Guarantor (if any) by a Holder will be conclusive absent manifest error
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() The Issuer or the relevant Guarantor (if any), as applicable, will
pay any present or future stamp, court or documentary taxes or any other excise or
property taxes, charges or similar leviesthat arise in any Specified Tax Jurisdiction from
the execution, delivery, enforcement or registration of the Notes, any applicable Note
Guarantees, this Indenture or any other document or instrument in relation thereof, or the
receipt of any payments with respect to the Notes or any applicable Note Guarantees, and
the Issuer or the relevant Guarantor (if any), as applicable, will indemnify the Holders for
any such taxes paid by such Holders.

(9 The obligations under this Section 4.20 will survive any
termination, defeasance or discharge of this Indenture and will apply mutatis mutandis to
any jurisdiction in which any successor person to the Issuer or any Guarantor is organized
or any political subdivision or authority or agency thereof or therein.

ARTICLEV
Successors

SECTION 5.01. Merger, Consolidation or Sale of Assets.

@ The Issuer shall not, directly or indirectly: (i) amalgamate,
consolidate or merge with or into another Person (whether or not the I ssuer is the Person
formed by or surviving any such amalgamation, consolidation or merger); or (ii) sell,
assign, transfer, convey or otherwise dispose of all or substantially all of the properties or
assets of the Issuer and the Restricted Subsidiaries, taken as awhole, in each case, in one
transaction or a series of related transactions, including by way of liquidation or
dissolution, to another Person, unless:

Q) the Person formed by or surviving any such amalgamation,
consolidation or merger or to which such sale, assignment, transfer, conveyance
or other disposition has been made (the “ Successor”) is (if other than the Issuer) a
Person organized or existing under the laws of a Permitted Jurisdiction;

(2)  the Successor (if other than the Issuer) assumes all the obligations
of the Issuer under this Indenture and agrees to be bound by all the provisions of
this Indenture pursuant to a supplemental indenture or other documents and
instruments, as applicable, in form and substance reasonably satisfactory to the
Trustee;

3 immediately before and after giving effect to such transaction, no
Default or Event of Default shall have occurred and be continuing;

4 except with respect to a transaction solely between or among the
Issuer and any of the Restricted Subsidiaries, immediately after giving pro forma
effect to such transaction, any related financing transactions and the use of
proceeds therefrom and treating any |ndebtedness that becomes an obligation of
the Issuer or any of the Restricted Subsidiaries as aresult of such transaction as
having been Incurred by the Issuer or such Restricted Subsidiary, as the case may
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be, at the time of the transaction, either (@) the Issuer or the Successor (if other
than the Issuer) would be permitted to Incur at least $1.00 of additional
Indebtedness pursuant to the Consolidated Interest Coverage Ratio test set forth in
Section 4.08(a) (“Incurrence of Indebtedness and I ssuance of Preferred Stock™) or
(b) the Issuer or the Successor (if other than the Issuer) would have a
Consolidated Interest Coverage Ratio for the applicable four quarter period not
lower than such ratio prior to giving effect to such transaction;

(5) in the event that the Successor isorganized in ajurisdiction that is
different from the jurisdiction in which the Issuer was organized immediately
before giving effect to such transaction, the Successor has delivered to the Trustee
an Opinion of Counsel reasonably satisfactory to the Trustee stating that the
obligations of the Successor under this Indenture are enforceable under the laws
of such Permitted Jurisdiction, subject to customary exceptions; and

(6) the Issuer or the Successor (if other than the Issuer) deliversto the
Trustee an Officers’ Certificate and an Opinion of Counsel, in each case, stating
that such amalgamation, consolidation, merger or transfer and such supplemental
indenture, documents and instruments comply with this covenant and are
authorized or permitted under this Indenture.

(b) Upon any amalgamation, consolidation or merger, or any sale,
assignment, transfer, conveyance or other disposition of all or substantially all of the
properties or assets of the Issuer, in accordance with the paragraphs above in which the
Issuer is not the surviving entity, the Successor shall succeed to, and be substituted for,
and may exercise every right and power of, the Issuer under this Indenture with the same
effect asif the Successor had been named as the I ssuer in this Indenture, and thereafter,
the Issuer will be relieved of al obligations and covenants under this Indenture and the
Notes.

(© The Issuer will not permit any Guarantor to sell or otherwise
dispose of all or substantially al its assets to, or amalgamate, consolidate with or merge
with or into (whether or not such Guarantor is the surviving Person), another Person other
than the Issuer or another Guarantor, unless:

() immediately after giving effect to such transaction or series of
related transactions, no Default or Event of Default exists; and

(i)  either:

Q) (x) such Guarantor is the surviving Person or (y) the Person
formed by or surviving any such amalgamation, consolidation or merger or to
which such sale or disposition has been made is a Person organized or existing
under the laws of a Permitted Jurisdiction and such Person expressly assumes all
the obligations of such Guarantor under this Indenture and its Note Guarantee
pursuant to a supplemental indenture or other documents or instruments in form
and substance reasonably satisfactory to the Trustee; or
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2 such amalgamation, consolidation, merger or disposition does not
violate the provisions in Section 4.19 (“ Asset Sales’); and

(iii) the Issuer deliversto the Trustee an Officers Certificate and an
opinion of counsel, in each case stating that such amalgamation, consolidation,
merger or transfer and such supplemental indenture and such other documents or
instruments comply with this Section 5.01.

(d) Subject to the provisions set forth in this Indenture governing the
release of a Guarantor from its Note Guarantee in certain circumstances, upon any
amalgamation, consolidation or merger, or any sale, assignment, transfer, conveyance or
other disposition of al or substantially all of the properties or assets of a Guarantor, in
accordance with the paragraphs above in which such Guarantor is not the surviving
entity, the successor Guarantor shall succeed to, and be substituted for, and may exercise
every right and power of, such Guarantor under this Indenture with the same effect as if
the successor Guarantor had been named as such Guarantor in this Indenture, and
thereafter, such original Guarantor will be relieved of all obligations and covenants under
this Indenture and the Notes.

(e) For purposes of the foregoing, the entry into one or more charters,
pool agreements or drilling contracts with respect to any Vessels will be deemed not to be
asale, assignment, transfer, conveyance or other disposition subject to this Section 5.01.

ARTICLE VI

Defaults and Remedies

SECTION 6.01. Events of Default. Each of the following isan
event of default (an “ Event of Default”):

Q) default in any payment of interest or any Additional Amounts with
respect to the Notes when due, which default continues for 30 days;

(2 default in the payment when due (at maturity, upon redemption or
required repurchase, upon declaration of acceleration or otherwise) of the
principal of, or premium, if any, on, the Notes;

3 failure by the Issuer or any Guarantor to comply with Section 5.01
(“Merger, Consolidation or Sale of Assets’);

(4)  failure by the Issuer or any of the Restricted Subsidiaries for 60
days after notice to the Issuer by the Trustee or the Holders of at least 25% in
aggregate principal amount of the Notes then outstanding voting as asingle class
to comply with any covenant or agreement (other than a default referred to in
clauses (1), (2) and (3) above) contained in this Indenture or the Notes (provided
that, in the case of Section 4.16 (“Reports’), such period of continuance to such
default or breach shall be 120 days after written notice described in this clause (4)
has been given);
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5) default under any mortgage, indenture or instrument under which
thereisissued or by which there is secured or evidenced any Indebtedness for
money borrowed by the Issuer or any of the Restricted Subsidiaries (or the
payment of which is guaranteed by the Issuer or any of the Restricted
Subsidiaries), whether such Indebtedness or guarantee now exists or is created
after the date hereof, if that default:

(A) iscaused by afallureto pay principa of, or interest or
premium, if any, on, such Indebtedness prior to the expiration of the grace
period provided in such Indebtedness on the date of such default (a
“Payment Default”); or

(B)  resultsin the acceleration of such Indebtedness prior to its
Stated Maturity,

and, in either case, the principal amount of any such Indebtedness, together with the
principal amount of any other such Indebtedness under which there has been a Payment
Default or the maturity of which has been so accelerated, aggregates $25.0 million or
more; provided, however, that if any such default is cured or waived or any such
acceleration rescinded, or such Indebtednessis repaid, within a period of 60 days from
the continuation of such default beyond the applicable grace period or the occurrence of
such acceleration, as the case may be, such Event of Default and any consequential
acceleration of the Notes shall be automatically rescinded, so long as such rescission does
not conflict with any judgment or decree;

(6) failure by the Issuer, any of the Restricted Subsidiaries or any
Guarantor to pay fina judgments entered by a court or courts of competent
jurisdiction aggregating in excess of $25.0 million, which judgments are not paid,
discharged or stayed for a period of 60 days after the due date thereof;

@) except as permitted by this Indenture or any Note Guarantee, any
Note Guarantee is held in any judicial proceeding to be unenforceable or invalid
or ceases for any reason to bein full force and effect, or any Guarantor, or any
Person duly acting on behalf of any Guarantor, denies or disaffirmsits obligations
under its Note Guarantee; and

(8) the Issuer or any Restricted Subsidiary that is a Significant
Subsidiary, or any group of Restricted Subsidiaries that, taken together, would
constitute a Significant Subsidiary, takes any of the following actions, pursuant to
or within the meaning of any Bankruptcy Law:

(A)  commences avoluntary case,

(B)  consentsinwriting to the entry of an order for relief against
itinan involuntary case,

(C)  consentsin writing to the appointment of a Custodian of it
or for al or substantially al of its property,
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(D)  makesageneral assignment for the benefit of its creditors,
or

(E) admitsinwriting it generally isnot paying its debts as they
become due; or

9 acourt of competent jurisdiction enters an order or decree under
any Bankruptcy Law, which order or decree remains unstayed and in effect for 60
consecutive days, that:

(A) isfor relief against the Issuer, any Restricted Subsidiary
that isa Significant Subsidiary or any group of Restricted Subsidiaries
that, taken as a whole, would constitute a Significant Subsidiary, in an
involuntary case;

(B)  appoints aCustodian (1) of the Issuer, any Restricted
Subsidiary that is a Significant Subsidiary or any group of Restricted
Subsidiaries that, taken as awhole, would constitute a Significant
Subsidiary, or (2) for al or substantially al of the property of the I ssuer,
any Restricted Subsidiary that is a Significant Subsidiary or any group of
Restricted Subsidiaries that, taken as awhole, would constitute a
Significant Subsidiary; or

(C)  orderstheliquidation of the Issuer, any Restricted
Subsidiary that is a Significant Subsidiary or any group of Restricted
Subsidiaries that, taken as a whole, would constitute a Significant
Subsidiary.

SECTION 6.02. Acceleration. In the case of an Event of Default
described in Section 6.01(8) or (9) (“ Events of Default” ), with respect to the Issuer or any
Restricted Subsidiary that is a Guarantor, all outstanding Notes will become due and
payable immediately without further action or notice. If any other Event of Default
occurs and is continuing, the Trustee or the Holders of at least 25% in aggregate principal
amount of the then outstanding Notes may (and the Trustee will, if directed by Holders of
at least 25% in aggregate principal amount of the then outstanding Notes) declare all the
Notes to be due and payable immediately.

SECTION 6.03. Other Remedies. If an Event of Default occurs and
is continuing, the Trustee may pursue any available remedy by proceeding at law or in
equity to collect the payment of principal, premium, if any, and interest on the Notes or to
enforce the performance of any provision of the Notes or this Indenture.

The Trustee may maintain a proceeding even if it does not possess any of
the Notes or does not produce any of them in the proceeding. A delay or omission by the
Trustee or any Holder of a Note in exercising any right or remedy accruing upon an
Event of Default shall not impair the right or remedy or constitute awaiver of or
acquiescence in the Event of Default. No remedy is exclusive of any other remedy. All
remedies are cumulative to the extent permitted by law.
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SECTION 6.04. Waliver of Past Defaults. Holders of amajority in
aggregate principal amount of the then outstanding Notes by notice to the Trustee may,
on behalf of the Holders of al of the Notes, rescind an acceleration or waive any existing
Default or Event of Default and its consequences hereunder, except a continuing Default
or Event of Default in the payment of the principal of, premium, if any, and Additional
Amounts or interest on, the Notes (including in connection with a redemption or an offer
to purchase right of Holders pursuant to Articlelll).

SECTION 6.05. Control by Majority. Holders of amajority in
aggregate principal amount of the then outstanding Notes may direct the time, method
and place of conducting any proceeding for exercising any remedy available to the
Trustee or exercising any trust or power conferred on it. However, the Trustee may
refuse to follow any direction that conflicts with law or this Indenture that the Trustee
determines may be unduly prejudicial to the rights of other Holders or that may involve
the Trustee in personal liability. The Trustee may also withhold from Holders notice of
any continuing Default or Event of Default if it determines that withholding noticeisin
their interest, except a Default or Event of Default relating to the payment of principal,
interest or Additional Amounts or premium, if any.

SECTION 6.06. Limitation on Suits. In case an Event of Default
occurs and is continuing, the Trustee will be under no obligation to exercise any of the
rights or powers under this Indenture at the request or direction of any Holders unless
such Holders have offered to the Trustee, and the Trustee has received, indemnity or
security (or both) satisfactory to it against any loss, liability or expense. Except to
enforce the right to receive payment of principal, premium, if any, or interest or
Additional Amounts, if any, when due, no Holder may pursue any remedy with respect to
this Indenture or the Notes unless:

Q) such Holder has previously given the Trustee notice that an Event
of Default is continuing;

2 Holders of at least 25% in aggregate principal amount of the then
outstanding Notes have made a written request to the Trustee to pursue the
remedy;

©)] such Holders have offered the Trustee, and the Trustee has
received (if required), security or indemnity (or both) satisfactory to it against any
loss, liability or expense;

(4)  the Trustee has not complied with such request within 60 days
after itsreceipt of the request and the offer of security or indemnity (or both)
satisfactory to it; and

(5) Holders of amgjority in aggregate principal amount of the then
outstanding Notes have not given the Trustee a direction inconsistent with such
request within such 60-day period.
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A Holder of a Note may not use this Indenture to prejudice the rights of
another Holder of a Note or to obtain a preference or priority over another Holder of a
Note (it being understood that the Trustee does not have an affirmative duty to ascertain
whether or not such actions or forbearances are unduly prejudicial to such Holders).

SECTION 6.07. Rights of Holders To Receive Payment.
Notwithstanding any other provision of this Indenture, the right of any Holder to receive
payment of principal of, premium, if any, and Additional Amounts or interest on the
Note, on or after the respective due dates expressed in the Note (including in connection
with an offer to purchase), or to bring suit for the enforcement of any such payment on or
after such respective dates, shall not be impaired or affected without the consent of such
Holder; provided that a Holder shall not have the right to institute any such suit for the
enforcement of payment if and to the extent that the institution or prosecution thereof or
the entry of judgment therein would, under applicable law, result in the surrender,
impairment, waiver or loss of the Lien of this Indenture upon any property subject to such
Lien.

SECTION 6.08. Collection Suit by Trustee. If an Event of Default
specified in Section 6.01(1) or (2) (“Events of Default”), occursand is continuing, the
Trustee may recover judgment in its own name and as trustee of an express trust against
the Issuer for the whole amount of principal of, premium, if any, and interest remaining
unpaid on, the Notes and interest on overdue principa and, to the extent lawful, interest
and such further amount as shall be sufficient to cover the costs and expenses of
collection, including the reasonable compensation, expenses, disbursements and advances
of the Trustee and its agents and counsel.

If the Issuer failsto pay such amounts forthwith upon such demand, the
Trustee, in itsown name and as trustee of an express trust, may institute a judicial
proceeding in its own name for the collection of the sums so due and unpaid, may
prosecute such proceeding to judgment or final decree and may enforce the same against
the Issuer or any other obligor upon the Notes and collect the moneys adjudged or
decreed to be payable in the manner provided by law out of the property of the Issuer or
any other obligor upon the Notes, wherever situated.

SECTION 6.09. Trustee May File Proofs of Claim. The Trusteeis
authorized to file such proofs of claim and other papers or documents as may be
necessary or advisable in order to have the claims of the Trustee (including any claim for
the reasonable compensation, expenses, disbursements and advances of the Trustee and
its agents and counsel) and the Holders allowed in any judicia proceedings relative to the
Issuer (or any other obligor upon the Notes), its creditors or its property and shall be
entitled and empowered to collect, receive and distribute any money or other property
payable or deliverable on any such claims and any custodian or trustee in any such
judicia proceeding is hereby authorized by each Holder to make such paymentsto the
Trustee, and in the event that the Trustee shall consent to the making of such payments
directly to the Holders, to pay to the Trustee any amount due to it for the compensation,
expenses, disbursements and advances of the Trustee and its agents and counsel, and any
other amounts due the Trustee under Section 7.07 (“ Compensation and Indemnity”). To
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the extent that the payment of any such compensation, expenses, disbursements and
advances of the Trustee, its agents and counsel, and any other amounts due the Trustee
under Section 7.07 (“Compensation and Indemnity”) out of the estate in any such
proceeding, shall be denied for any reason, payment of the same shall be secured by a
Lien on, and shall be paid out of, any and all distributions, dividends, money, securities
and other properties that the Holders may be entitled to receive in such proceeding
whether in liquidation or under any plan of reorganization or arrangement or otherwise.
Nothing herein contained shall be deemed to authorize the Trustee to authorize or consent
to or accept or adopt on behalf of any Holder any plan of reorganization, arrangement,
adjustment or composition affecting the Notes or the rights of any Holder, or to authorize
the Trustee to vote in respect of the claim of any Holder in any such proceeding.

SECTION 6.10. Priorities. If the Trustee collects any money or
property pursuant to this Article VI, it shall pay out the money or property in the
following order:

First: tothe Trustee, its counsel and the Agents for amounts due under
this Indenture (including Section 7.07 (* Compensation and Indemnity”)),
including payment of all compensation, expenses and liabilitiesincurred, and all
advances made, by the Trustee or an Agent, as the case may be, and the costs and
expenses of collection;

Second: to Holders for amounts due and unpaid on the Notes for
principal, premium, if any, and interest, ratably, without preference or priority of
any kind, according to the amounts due and payable on the Notes for principal,
premium, if any and interest, respectively; and

Third: to the Issuer or to such party as acourt of competent jurisdiction
shall direct.

The Trustee may fix a Record Date and Interest Payment Date for any
payment to Holders pursuant to this Section 6.10. At least 30 days before such Record
Date, the Issuer shall mail to each Holder and the Trustee a notice that states the Record
Date, the applicable payment date and the amount to be paid.

SECTION 6.11. Undertaking for Costs. In any suit for the
enforcement of any right or remedy under this Indenture or in any suit against the Trustee
for any action taken or omitted by it asa Trustee, a court in its discretion may require the
filing by any party litigant in the suit of an undertaking to pay the costs of the suit, and
the court in its discretion may assess reasonabl e costs, including reasonable attorneys
fees and expenses, against any party litigant in the suit, having due regard to the merits
and good faith of the claims or defenses made by the party litigant. This Section 6.11
does not apply to asuit by the Trustee, a suit by a Holder of a Note pursuant to
Section 6.07 (“Rights of Holders to Receive Payment”), or a suit by Holders of more than
10% in aggregate principal amount of the then outstanding Notes.
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ARTICLE VII

Trustee

SECTION 7.01. Duties of Trustee. (a) If an Event of Default has
occurred and is continuing, the Trustee shall exercise the rights and powers vested in it by
this Indenture, and use the same degree of care and skill in its exercise as a prudent
person would exercise or use under the circumstances in the conduct of such person’s
own affairs.

(b) Except during the continuance of an Event of Default:

Q) the duties of the Trustee shall be determined solely by the express
provisions of this Indenture and the Trustee need perform only those duties that
are specifically set forth in this Indenture and no others, and no implied covenants
or obligations shall be read into this Indenture against the Trustee; and

(2 in the absence of bad faith on its part, the Trustee may
conclusively rely upon, asto the truth of the statements and the correctness of the
opinions expressed therein, certificates or opinions furnished to the Trustee and
conforming to the requirements of this Indenture or the Notes, as applicable.
However, in the case of any such certificates or opinions which by any provisions
hereof are specifically required to be furnished to the Trustee, the Trustee shall
examine such certificates and opinions to determine whether or not they conform
to the requirements of this Indenture or the Notes, as the case may be (but need
not confirm or investigate the accuracy of mathematical calculations or other facts
stated therein).

(© The Trustee may not be relieved from liability for its own
negligent action, its own negligent failure to act or its own wilful misconduct, except that:

Q) this paragraph does not limit the effect of paragraph (b) of this
Section 7.01;

2 the Trustee shall not be liable for any error of jJudgment madein
good faith by a Responsible Officer, unlessit is proved that the Trustee was
negligent in ascertaining the pertinent facts;

3 the Trustee shall not be liable with respect to any action it takes or
omitsto take in good faith in accordance with a direction received by it pursuant
to Section 6.05 (“Control by Majority”); and

4) no provision of this Indenture will require the Trustee to expend or
risk itsown funds or incur any liability. The Trustee will be under no obligation
to exercise any of its rights and powers under this Indenture at the request of any
Holders, unless such Holder has offered to the Trustee, and the Trustee has
received, security or indemnity (or both) satisfactory to it against any loss,
liability or expense.
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(d) Whether or not therein expressly so provided, every provision of
this Indenture that in any way relates to the Trustee is subject to paragraphs (a), (b), and
(c) of this Section 7.01.

(e The Trustee shall not be liable for interest on any money received
by it except as the Trustee may agree in writing with the Issuer. Money held in trust by
the Trustee need not be segregated from other funds except to the extent required by law.

SECTION 7.02. Rights of Trustee. (a) The Trustee may
conclusively rely upon any document believed by it to be genuine and to have been
signed or presented by the proper Person. The Trustee need not investigate any fact or
matter stated in the document.

(b) Before the Trustee acts or refrains from acting, it may require an
Officers’ Certificate or an Opinion of Counsel or both. The Trustee shall not be liable for
any action it takes or omitsto take in good faith in reliance on such Officers Certificate
or Opinion of Counsel. The Trustee may consult with counsel of its selection and the
advice of such counsel or any Opinion of Counsel will be full and complete authorization
and protection from liability in respect of any action taken, suffered or omitted by it
hereunder in good faith and in reliance thereon.

(© The Trustee may act through its attorneys and agents and shall not
be responsible for the misconduct or negligence of any agent appointed with due care.

(d) The Trustee shall not be liable for any action it takes or omitsto
takein good faith that it believes to be authorized or within the rights or powers conferred
upon it by this Indenture; provided, however, that the Trustee' s conduct does not
constitute willful misconduct or negligence.

(e Unless otherwise specifically provided in this Indenture, any
demand, request, direction or notice from the Issuer will be sufficient if signed by an
Officer of the Issuer.

()] The Trustee will be under no obligation to exercise any of the
rights or powers vested in it by this Indenture at the request or direction of any of the
Holders unless such Holders have offered to the Trustee indemnity or security reasonably
satisfactory to it against the losses, liabilities and expenses that might be incurred by it in
compliance with such request or direction.

(9) In no event shall the Trustee be responsible or liable for special,
indirect, or consequential loss or damage of any kind whatsoever (including, but not
limited to, loss of profit) irrespective of whether the Trustee has been advised of the
likelihood of such loss or damage and regardless of the form of action.

(n)  The Trustee shall not be required to take notice or be deemed to
have notice of any Event of Default, except failure of the Issuer to cause to be made any
of the payments required to be made to the Trustee, unless a Responsible Officer shall be
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specifically notified by awriting of such default delivered to the Corporate Trust Office
of the Trustee.

(1) The permissive rights of the Trustee enumerated herein shall not be
construed as duties.

() The Trustee may request that the Issuer deliver an Officers
Certificate setting forth the names of individuals and/or titles of officers authorized at
such time to take specified actions pursuant to this Indenture.

(K) The Trustee shall not be required to give any bond or surety in
respect of the performance of its powers and duties hereunder.

SECTION 7.03. Individual Rights of Trustee. The Trusteein its
individual or any other capacity may become the owner or pledgee of Notes and may
otherwise deal with the Issuer or any Affiliate of the Issuer with the same rightsit would
haveif it were not Trustee. However, in the event that the Trustee acquires any
conflicting interest it must eliminate such conflict within 90 days or resign. The Trustee
is also subject to Section 7.10 (“Eligibility; Disqualification”).

SECTION 7.04. Trustee' s Disclaimer. The Trustee will not be
responsible for and makes no representation as to the validity or adequacy of this
Indenture or the Notes or any Note Guarantees, it shall not be accountable for the Issuer’s
use of the proceeds from the Notes or any money paid to the Issuer or upon the Issuer’s
direction under any provision of this Indenture, it will not be responsible for the use or
application of any money received by any Paying Agent other than the Trustee, and it
will not be responsible for any statement or recital herein or any statement in the Notes or
any other document in connection with the sale of the Notes or pursuant to this Indenture
other than its certificate of authentication.

SECTION 7.05. Notice of Defaults. If aDefault or Event of Default
occurs and is continuing and is actually known to a Responsible Officer of the Trustee,
the Trustee shall mail to Holders, a notice of the Default or Event of Default within 90
days after it occurs or if discovered later than 90 days, promptly after such discovery.
Except in the case of a Default or Event of Default in payment of principal of, premium,
if any, or interest on any Note, the Trustee may withhold the notice if and so long asitin
good faith determines that withholding the notice isin the interests of Holders.

SECTION 7.06. Reserved.

SECTION 7.07. Compensation and Indemnity. (a) The Issuer will
pay to the Trustee, Paying Agent and Registrar (each, an “Indemnified Party”) from time
to time such compensation for its acceptance of this Indenture and services hereunder as
mutually agreed in writing. The Trustee's compensation will not be limited by any law
on compensation of a Trustee of an expresstrust. The Issuer will reimburse each
Indemnified Party promptly upon request for all reasonable disbursements, advances and
expenses incurred or made by it in addition to the compensation for its services. Such
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expenses will include the reasonable compensation, disbursements and expenses of the
Indemnified Party’ s agents and counsel.

(b) The Issuer and each Guarantor (if any), jointly and severally, shall
indemnify the Indemnified Party against any and all losses, liabilities (including, without
limitation, any environmental liability) or expensesincurred by it arising out of or in
connection with the acceptance or administration of its duties under this Indenture,
including the reasonable costs and expenses of enforcing this Indenture against the | ssuer
and any Guarantors (including this Section 7.07) and defending itself against any claim
(whether asserted by the Issuer, any Guarantor, any Holder or any other Person) or
liability in connection with the exercise or performance of any of its powers or duties
hereunder, except to the extent any such loss, liability or expense may be attributable to
its negligence, willful misconduct or bad faith. The Indemnified Party will notify the
Issuer promptly of any claim for which it may seek indemnity. Failure by the
Indemnified Party to so notify the Issuer will not relieve the Issuer or any Guarantor of
their obligations hereunder. The Issuer or such Guarantor (if any) will defend the claim
and the Indemnified Party will cooperate in the defense. Each Indemnified Party may
have separate counsel and the Issuer will pay the reasonable fees and expenses of such
counsel if (i) the Issuer shall have failed to assume the defense thereof or employed
counsel reasonably satisfactory to the Trustee, or (ii) the Trustee has been advised by
such counsel that there may be one or more defenses available to it that are different from
or in addition to those available to the Issuer. Neither the Issuer nor any Guarantor need
pay for any settlement made without its consent, which consent will not be unreasonably
withheld.

(© The obligations of the Issuer and any Guarantor under this
Section 7.07 will survive the satisfaction and discharge of this Indenture or the earlier
resignation or removal of such Indemnified Party.

(d) To secure the Issuer’ s and any Guarantor’s payment obligationsin
this Section 7.07, each Indemnified Party will have aLien prior to the Notes on al money
or property held or collected by the Trustee other than money or property held in trust to
pay principal, premium, if any, and interest on particular Notes pursuant to Article VIII.
Such Lien will survive the satisfaction and discharge of this Indenture.

(e When an Indemnified Party incurs expenses or renders services
after an Event of Default specified in Section 6.01(8) or (9) (“Events of Default”) occurs,
the expenses and the compensation for the services (including the fees and expenses of its
agents and counsel) are intended to constitute expenses of administration under any
Bankruptcy Law.

SECTION 7.08. Replacement of Trustee. (a) A resignation or
removal of the Trustee and appointment of a successor Trustee will become effective
only upon the successor Trustee' s acceptance of appointment as provided in this Section
7.08.
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(b) The Trustee may resign in writing at any time and be discharged
from the trust hereby created by so notifying the Issuer. The Holders of amajority in
aggregate principal amount of the then outstanding Notes may remove the Trustee by so
notifying the Trustee and the I ssuer in writing and may appoint a successor Trustee. The
Issuer may remove the Trustee if:

Q) the Trustee fails to comply with Section 7.10 (“Eligibility;
Disqualification”);

(2 the Trustee is adjudged a bankrupt or an insolvent or an order for
relief is entered with respect to the Trustee under any Bankruptcy Law;

3 acustodian or public officer takes charge of the Trustee or its
property;

4 the Trustee becomes incapable of acting; or

5) the Trustee has or acquires a conflict of interest that is not
eliminated.

(c) If the Trustee resigns or isremoved or if avacancy existsin the
office of Trustee for any reason, the Issuer will promptly appoint a successor Trustee.
Within one year after the successor Trustee takes office, the Holders of amajority in
aggregate principal amount of the then outstanding Notes may appoint a successor
Trustee to replace the successor Trustee appointed by the Issuer.

(d) A successor Trustee shall deliver awritten acceptance of its
appointment to the retiring Trustee and to the Issuer. Thereupon the resignation or
removal of the retiring Trustee shall become effective, and the successor Trustee shall
have all the rights, powers and duties of the Trustee under this Indenture. The successor
Trustee shall mail a notice of any succession to Holders. The retiring Trustee shall
promptly transfer all property held by it as Trustee to the successor Trustee, provided that
all sums owing to the Trustee hereunder have been paid and subject to the Lien provided
for in Section 7.07 (* Compensation and Indemnity”).

(e The Issuer covenants that, in the event of the Trustee giving
reasonabl e notice pursuant to this Section 7.08, it shall use its best efforts to procure a
successor Trustee to be appointed. If asuccessor Trustee is not appointed and does not
take office within 30 days after the retiring Trustee resigns or is removed, the | ssuer may
appoint a successor Trustee at any time prior to the date on which a successor Trustee
takes office. If asuccessor Trustee does not take office within 60 days after the retiring
Trusteeresigns or is removed, the retiring Trustee, the Issuer or the Holders of at |east
25% in outstanding principal amount of the Notes may petition any court of competent
jurisdiction at the expense of the Issuer for the appointment of a successor Trustee.

()] If the Trustee, after written request by any Holder who has been a
Holder for at least six months, fails to comply with Section 7.10 (“Eligibility;
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Disqualification”), such Holder may petition any court of competent jurisdiction for the
removal of the Trustee and the appointment of a successor Trustee.

(9 A successor Trustee will deliver awritten acceptance of its
appointment to the retiring Trustee and to the Issuer. Thereupon, the resignation or
removal of the retiring Trustee will become effective, and the successor Trustee will have
all therights, powers and duties of the Trustee under this Indenture. The successor
Trustee will mail anotice of its succession to Holders. The retiring Trustee will promptly
transfer all property held by it as Trustee to the successor Trustee; provided all sums
owing to the Trustee hereunder have been paid and subject to the Lien provided for in
Section 7.07 (“Compensation and Indemnity”). Notwithstanding replacement of the
Trustee pursuant to this Section 7.08, the I ssuer’ s obligations under Section 7.07
(“ Compensation and Indemnity”) will continue for the benefit of the retiring Trustee.
Theretiring Trustee shall have no responsibility whatsoever for the actions or inactions
of the successor Trustee.

SECTION 7.09. Successor Trustee by Merger, Etc. If the Trustee
consolidates, merges or converts into, or transfers all or substantially all of its corporate
trust business to, another corporation, the successor corporation without any further act
will be the successor Trustee. As soon as practicable, the successor Trustee shall mail a
notice of its succession to the Issuer and the Holders. Any such successor must
nevertheless be eligible and qualified under the provisions of Section 7.10 (“Eligibility;
Disqualification”).

SECTION 7.10. Eligibility; Disqualification. Therewill at all times
be a Trustee hereunder that is a corporation organized and doing business under the laws
of the United States of America or of any state thereof that is authorized under such laws
to exercise corporate Trustee power, that is subject to supervision or examination by
Federal or state authorities and which is generally recognized as a corporation which
customarily performs such corporate trustee roles and provides such corporate trustee
servicesin transactions similar in nature to the offering of the Notes as described in the
Offering Memorandum and that has a combined capital and surplus of at least $50.0
million as set forth in its most recent published annual report of condition.

SECTION 7.11. Trustee in Other Capacities; Paying Agent.
References to the Trustee in Sections 7.01(b) and (e) (“Duties of Trustee”), 7.02 (“Rights
of Trustee”), 7.03 (“Individual Rights of Trustee”), 7.04 (“ Trustee' s Disclaimer™), 7.07
(“ Compensation and Indemnity”), and 7.08 (* Replacement of Trustee”) shall be
understood to include the Trustee when acting in its other capacities under this Indenture,
including, without limitation, as Paying Agent. The privileges, rights, indemnities,
immunities and exculpatory provisions contained in this Indenture, including its right to
be indemnified, shall apply to the Trustee and shall be enforceable by the Trustee in each
of its capacitiesin which it may serve, and to each Agent, custodian and other person
employed to act hereunder.
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ARTICLE VI

Legal Defeasance and Covenant Defeasance

SECTION 8.01. Option to Effect Legal Defeasance or Covenant
Defeasance. The Issuer may at any time, elect to have either Section 8.02 (“Legal
Defeasance and Discharge”) or 8.03 (“ Covenant Defeasance”) be applied to all
outstanding Notes upon compliance with the conditions set forth below in this
Article VIII.

SECTION 8.02. L egal Defeasance and Discharge. Upon the Issuer’s
exercise under Section 8.01 (“Option to Effect Legal Defeasance or Covenant
Defeasance”) of the option applicable to this Section 8.02, the Issuer and its Restricted
Subsidiaries, including any Guarantors, shall, subject to the satisfaction of the conditions
set forth in Section 8.04 (“Conditionsto Legal or Covenant Defeasance”), be deemed to
have been discharged from their obligations with respect to all outstanding Notes
(including any Note Guarantees), on the date the conditions set forth below are satisfied
(hereinafter, “Legal Defeasance”). For this purpose, “Lega Defeasance” means that the
Issuer and any Guarantors shall be deemed to have paid and discharged the entire
Indebtedness represented by the outstanding Notes (including any Note Guarantees),
which shall thereafter be deemed to be “outstanding” only for the purposes of
Section 8.05 (“Deposited Money and Government Securities to be Held in Trust; Other
Miscellaneous Provisions”) and the other Sections of this Indenture referred to in clauses
(1) and (2) below, and to have satisfied all their other obligations under such Notes, any
Note Guarantees and this Indenture (and the Trustee, on demand of and at the expense of
the Issuer, shall execute proper instruments acknowledging the same), except for the
following provisions which shall survive until otherwise terminated or discharged
hereunder:

Q) the rights of Holders of outstanding Notes to receive paymentsin
respect of the principal of, or interest, Additional Amounts or premium, if any, on,
such Notes (including in connection with any redemption or purchase of Notes
pursuant to Article I11) when such payments are due from the trust referred to in
Section 8.05 (“ Deposited Money and Government Securitiesto be Held in Trust;
Other Miscellaneous Provisions’);

(2 the Issuer’ s obligations with respect to the Notes under Article 1l
and Section 4.02 (“Maintenance of Office or Agency”) concerning issuing
temporary Notes, registration of Notes, mutilated, destroyed, lost or stolen Notes
and the maintenance of an office or agency for payment and money for security
payments held in trust;

3 the rights, powers, trusts, duties and immunities of the Trustee, and
the Issuer’ s abligations in connection therewith; and

4) Section 8.02 (“Legal Defeasance and Discharge”).
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Subject to compliance with this Article VIII, the Issuer may exercise its
option under this Section 8.02 notwithstanding the prior exercise of its option under
Section 8.03 (“ Covenant Defeasance”).

SECTION 8.03. Covenant Defeasance. Upon the Issuer’s exercise
under Section 8.01 (“Option to Effect Legal Defeasance or Covenant Defeasance’) of the
option applicable to this Section 8.03, the Issuer and its Restricted Subsidiaries, including
any Guarantors, shall, subject to the satisfaction of the conditions set forth in Section 8.04
(“Conditionsto Legal or Covenant Defeasance’), be released from each of their
obligations under the covenants contained in Sections 4.07 (“ Restricted Payments’), 4.08
(“Incurrence of Indebtedness and Issuance of Preferred Sock”), 4.09 (“Liens’), 4.10
(“Dividend and Other Payment Restrictions Affecting Subsidiaries’), 4.11 (“ Transactions
with Affiliates’), 4.12 (“Business Activities’), 4.13 (“Future Note Guarantees’), 4.16
(“Reports’), 4.18 (“ Offer to Repurchase Upon Change of Control”), and 4.19 (“ Asset
Sales’) and clause (4) of Section 5.01(a) (“Merger, Consolidation or Sale of Assets’)
hereof with respect to the outstanding Notes on and after the date the conditions set forth
in Section 8.04 (“Conditionsto Legal or Covenant Defeasance”) are satisfied
(hereinafter, “ Covenant Defeasance”), and the Notes shall thereafter be deemed not
“outstanding” for the purposes of any direction, waiver, consent or declaration or act of
Holders (and the consequences of any thereof) in connection with such covenants, but
shall continue to be deemed “ outstanding” for all other purposes hereunder. For this
purpose, Covenant Defeasance means that, with respect to the outstanding Notes and any
Note Guarantees, the Issuer and its Restricted Subsidiaries, including any Guarantors,
may omit to comply with and will have no liability in respect of any term, condition or
limitation set forth in any such covenant, whether directly or indirectly, by reason of any
reference elsewhere herein to any such covenant or by reason of any reference in any
such covenant to any other provision herein or in any other document and such omission
to comply will not constitute a Default or an Event of Default under Section 6.01
(“Events of Default”), but, except as specified above, the remainder of this Indenture and
such Notes and any Note Guarantees will be unaffected thereby. In addition, upon the
Issuer’ s exercise under Section 8.01 (“Option to Effect Legal Defeasance or Covenant
Defeasance”) of the option applicable to this Section 8.03, subject to the satisfaction of
the conditions set forth in Section 8.04 (“ Conditions to Legal or Covenant Defeasance”),
Sections 6.01(3) through 6.01(9) (“Events of Default”) will not constitute Events of
Default.

SECTION 8.04. Conditionsto Legal or Covenant Defeasance. In
order to exercise either Legal Defeasance or Covenant Defeasance under either
Section 8.02 (“Legal Defeasance and Discharge”) or 8.03 (“ Covenant Defeasance”):

Q) the Issuer must irrevocably deposit with the Paying Agent, in trust,
for the benefit of the Holders, cash in U.S. dollars, non-callable Government
Securities, or acombination of cash in U.S. dollars and non-callable Government
Securities, in amounts as will be sufficient, as affirmed in awriting delivered to
the Trustee by a nationally recognized investment bank, appraisal firm or firm of
independent public accountants, to pay the principal of, interest, Additional
Amounts and premium, if any, on, the outstanding Notes on the stated date for
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payment thereof or on the applicable Redemption Date, as the case may be, and
the Issuer must specify whether the Notes are being defeased to such stated date
for payment or to a particular Redemption Date;

(2 in the case of Legal Defeasance, the Issuer must deliver to the
Trustee, Registrar and Paying Agent an opinion of United States counsel
reasonably acceptable to the Trustee confirming that (a) the Issuer has received
from, or there has been published by, the Internal Revenue Service aruling or
(b) since the date of this Indenture, there has been a change in the applicable
Federal incometax law, in either case to the effect that, and based thereon such
Opinion of Counsel will confirm that, the Holders of the outstanding Notes will
not recognize income, gain or loss for Federal income tax purposes as a result of
such Legal Defeasance and will be subject to Federal income tax on the same
amounts, in the same manner and at the same times as would have been the case if
such Legal Defeasance had not occurred;

(©)) in the case of Covenant Defeasance, the Issuer must deliver to the
Trustee, Registrar and Paying Agent an opinion of United States counsel
reasonably acceptable to the Trustee confirming that the Holders of the
outstanding Notes will not recognize income, gain or loss for Federal income tax
purposes as aresult of such Covenant Defeasance and will be subject to Federa
income tax on the same amounts, in the same manner and at the same times as
would have been the case if such Covenant Defeasance had not occurred;

4 no Default or Event of Default has occurred and is continuing on
the date of such deposit (other than a Default or Event of Default resulting from,
or otherwise in connection with, the borrowing of fundsto be applied to such
deposit and the grant of any Lien securing such borrowing) and the deposit will
not result in abreach or violation of, or constitute a default under, any other
instrument to which the Issuer or any Guarantor is a party or by which the I ssuer
or any Guarantor is bound;

(5) such Legal Defeasance or Covenant Defeasance will not result in a
breach or violation of, or constitute a default under, any material agreement or
instrument (other than this Indenture) to which the Issuer or any of its
Subsidiariesis a party or by which the Issuer or any of its Subsidiariesis bound,;

(6) the Issuer must deliver to the Trustee, Registrar and Paying Agent
an Officers’ Certificate stating that the deposit was not made by the Issuer with
the intent of preferring the Holders over the other creditors of the Issuer or any
Guarantor with the intent of defeating, hindering, delaying or defrauding any
creditors of the Issuer any Guarantor or others; and

(7)  thelssuer must deliver to the Trustee, Registrar and Paying Agent
an Officers' Certificate and an Opinion of Counsel, each stating that all conditions
precedent relating to the Legal Defeasance or the Covenant Defeasance have been
complied with.
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SECTION 8.05. Deposited Money and Government Securities to be
Held in Trust; Other Miscellaneous Provisions. Subject to Section 8.06 (* Repayment to
the Issuer”), all money and non-callable Government Securities (including the proceeds
thereof) deposited with the Trustee (or other qualifying Trustee, collectively for purposes
of this Section 8.05, the “Trustee”) pursuant to Section 8.04 (“ Conditionsto Legal or
Covenant Defeasance”) in respect of the outstanding Notes will be (i) held in trugt, (ii) at
the written direction of the Issuer, such money may be invested, prior to maturity of the
Notes, in Government Securities, and (iii) applied by the Trustee, in accordance with the
provisions of such Notes and this Indenture, to the payment, either directly or through
any Paying Agent (including the Issuer acting as Paying Agent) as the Trustee may
determine, to the Holders of such Notes of all sums due and to become due thereon in
respect of principal, premium, if any, and interest, but such money need not be segregated
from other funds except to the extent required by law.

The Issuer will pay and indemnify the Trustee against any tax, fee or other
charge imposed on or assessed against the cash or non-callable Government Securities
deposited pursuant to Section 8.04 (“Conditionsto Legal or Covenant Defeasance”) or
the principa and interest received in respect thereof other than any such tax, fee or other
charge which by law isfor the account of the Holders of the outstanding Notes.

Notwithstanding anything in this Article V111 to the contrary, the Trustee
will deliver or pay to the Issuer from time to time upon the request of the Issuer any
money or non-callable Government Securities held by it as provided in Section 8.04
(“Conditionsto Legal or Covenant Defeasance”) which, in the opinion of a nationally
recognized firm of independent public accountants expressed in awritten certification
thereof delivered to the Trustee (which may be the opinion delivered under
Section 8.04(1) (“Conditionsto Legal or Covenant Defeasance”)), are in excess of the
amount thereof that would then be required to be deposited to effect an equivalent Legal
Defeasance or Covenant Defeasance.

SECTION 8.06. Repayment to the Issuer. Subject to any unclaimed
property law, any money deposited with the Trustee or any Paying Agent, or then held by
the Issuer, in trust for the payment of the principal of, premium, if any, or interest on, any
Note and remaining unclaimed for two years after such principal, premium, if any, or
interest has become due and payable shall be paid to the Issuer on its request or (if then
held by the Issuer) will be discharged from such trust; and the Holder of such Note will
thereafter be permitted to look only to the Issuer for payment thereof, and all liability of
the Trustee or such Paying Agent with respect to such trust money or Government
Securities, and al liability of the Issuer as trustee thereof, shall thereupon cease;
provided, however, that the Trustee or such Paying Agent, before being required to make
any such repayment, may at the expense of the Issuer cause to be published once, in the
New York Times or The Wall Street Journal, notice that such money remains unclaimed
and that, after a date specified therein, which shall not be less than 30 days from the date
of such notification or publication, any unclaimed balance of such money then remaining
will be repaid to the Issuer.
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SECTION 8.07. Reinstatement. If the Trustee or Paying Agent is

unable to apply any U.S. dollars or non-callable Government Securities in accordance
with Sections 8.02 (“Legal Defeasance and Discharge”) or 8.03 (“ Covenant
Defeasance’), as the case may be, by reason of any order or judgment of any court or
governmental authority enjoining, restraining or otherwise prohibiting such application,
then the Issuer’ s and its Restricted Subsidiaries’, including any Guarantors', obligations
under this Indenture and the Notes and any Note Guarantees will be revived and
reinstated as though no deposit had occurred pursuant to Section 8.02 (“Legal
Defeasance and Discharge”) or 8.03 (“Covenant Defeasance”) until such time asthe
Trustee or Paying Agent is permitted to apply all such money in accordance with
Section 8.02 (“Legal Defeasance and Discharge’) or 8.03 (“ Covenant Defeasance”), as
the case may be; provided, however, that, if the Issuer makes any payment of principal of,
premium, if any, or interest on, any Note following the reinstatement of its obligations,
the Issuer will be subrogated to the rights of the Holders of such Notes to receive such
payment from the money or Government Securities held by the Trustee or Paying Agent.

ARTICLE IX

AMENDMENT, SUPPLEMENT AND WAIVER

SECTION 9.01. Without Consent of Holders. (a) Notwithstanding

Section 9.02 (“With Consent of Holders”), without the consent of any Holder, the Issuer,
the Guarantors (if any) and the Trustee may amend or supplement this Indenture, the
Notes, and any Note Guarantees:

[[3458327]]

Q) to cure any ambiguity, defect or inconsistency;

(2 to provide for uncertificated Notes in addition to or in place of
certificated Notes;

3 to provide for the assumption of the Issuer’s or a Guarantor’s
obligations to Holders and any Note Guarantees (and the addition of one or more
corporate co-issuers) in the case of amerger or consolidation or sale of all or
substantially all of the Issuer’s or such Guarantor’s assets, as applicable;

4) to make any change that would provide any additional rights or
benefits to the Holders or that does not adversely affect the legal rights under this
Indenture of any such Holder in any material respect;

(5) to conform the text of this Indenture, the Notes or any Note
Guarantees to any provision of the “Description of Notes” as described in the
Offering Memorandum to the extent that such provision in the Description of
Notes was intended to set forth, verbatim or in substance, a provision of this
Indenture, the Notes or any Note Guarantees, which intent shall be evidenced by
an Officers' Certificate to that effect;

(6) to evidence and provide for the acceptance of the appointment
under this Indenture of a successor Trustee,
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@) to make any other provisions with respect to matters or questions
arising under this Indenture, the Notes and any applicable Note Guarantees;
provided that the actions pursuant to this clause (7) will not adversely affect the
interests of the Holders in any material respect, as determined in good faith by the
| ssuer;

(8 to add Note Guarantees with respect to the Notes or to secure the
Notes and any Note Guarantees;

9 to release any Note Guarantee when permitted or required by this
Indenture;

(10) toalow any Guarantor to execute a supplemental indenture and/or
a Note Guarantee with respect to the Notes, including to add such Guarantor as an
additional Guarantor;

(11) to comply with the requirements of the Trust Indenture Act of
1939, as amended, if applicable, or any securities exchange on which the Notes
are listed for trading or quotation;

(12) toprovide for the issuance of Additional Notes in accordance with
the terms of this Indenture; or

(13) toeffect aQualified MLP PO and transactions related thereto,
including MLP Asset Transfers and transactions related thereto, to the extent
consistent with the intent of this Indenture and to the extent such amendment does
not adversely affect the interests of the Holders in any material respect, as
determined in good faith by the Issuer.

(b) Upon the request of the Issuer accompanied by aresolution of its
Board of Directors authorizing the execution of any such amended or supplemental
indenture, and upon receipt by the Trustee of the documents described in Section 7.02(b)
(“Rights of Trustee”), the Trustee will join with the Issuer and any Guarantorsin the
execution of any amended or supplemental indenture authorized or permitted by the
terms of this Indenture and to make any further appropriate agreements and stipulations
that may be therein contained, but the Trustee will not be obligated to enter into such
amended or supplemental indenture that affects its own rights, duties or immunities under
this Indenture or otherwise.

SECTION 9.02. With Consent of Holders. (a) Except as provided
in Section 9.01 (“Without Consent of Holders”) and in this Section 9.02, this Indenture,
the Notes and any Note Guarantees may be amended or supplemented with the consent of
the Holders of at least a mgjority in aggregate principal amount of the Notes then
outstanding (including, without limitation, consents obtained in connection with a
purchase of, or tender offer or exchange offer for, Notes), and any existing Default or
Event of Default or compliance with any provision of this Indenture, the Notes or any
Note Guarantees may be waived with the consent of the Holders of a majority in
aggregate principal amount of the then outstanding Notes (including, without limitation,
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consents obtained in connection with a purchase of, or tender offer or exchange offer for,
Notes). Section 2.08 (“Outstanding Notes”) and Section 2.09 (“ Treasury Notes’) shall
determine which Notes are considered to be “outstanding” for purposes of this Section
9.02.

(b) Without the consent of each Holder affected, an amendment,
supplement or waiver may not (with respect to any Notes held by a non-consenting
Holder):

Q) reduce the percentage of principal amount of Notes whose Holders
must consent to an amendment, supplement or waiver;

2 reduce the principal of or change the fixed maturity of any Note or
alter the provisions with respect to the purchase or redemption of the Notes (other
than with respect to minimum notice required for redemption or provisions
relating to the covenantsin Sections 3.07 (“ Optional Redemption”), 3.08
(“Optional Redemption for Changes in Withholding Taxes’), 4.18 (* Offer to
Repurchase Upon Change of Control”) and 4.19 (“ Asset Sales’) that are not
related to the principal or premium payable upon such purchase or redemption or
the time at which any Note may or shall be redeemed or repurchased);

3 reduce the rate of or change the time for payment of interest on any
Note;

4 impair the right of any Holder to institute suit for the enforcement
of any payment on or after the Stated Maturity thereof (or, in the case of
redemption, on or after the Redemption Date);

) waive a Default or Event of Default in the payment of principal of,
or interest, Additional Amounts or premium, if any, on, the Notes (except a
rescission of acceleration of the Notes by the Holders of at least amajority in
aggregate principal amount of the then outstanding Notes and awaiver of the
Payment Default that resulted from such acceleration);

(6) make any Note payable in money other than that stated in the
Notes,

@) make any change in the provisions of this Indenture relating to
waivers of past Defaults or the rights of Holders to receive payments of principal
of, or interest, Additional Amounts or premium, if any, on, the Notes,

(8) waive a redemption payment with respect to any Note (other than a
payment required by one of the covenants in Sections 3.07 (“Optional
Redemption”), 3.08 (“Optional Redemption for Changes in Withholding Taxes”),
4.18 (* Offer to Repurchase Upon Change of Control”) and 4.19 (* Asset Sales’) to
the extent the conditions requiring such redemption or repayment in effect prior to
such waiver have not yet been triggered or satisfied);
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9 release any Guarantor from any of its obligations under any Note
Guarantee or this Indenture, except in accordance with the terms of this Indenture;
or

(10) make any change in the preceding amendment, supplement and
waiver provisions.

(© The consent of Holders is not necessary under this Indenture to
approve the particular form of any proposed amendment, supplement or waiver; provided
that such consent approves the substance of any such proposed amendment, supplement
or waiver.

(d) The Trustee will be entitled to rely on Officers’ Certificates and
Opinions of Counsdl that any such amendment, supplement or waiver isin compliance
with the terms of this Indenture.

SECTION 9.03. Revocation and Effect of Consents. Until an
amendment, supplement or waiver becomes effective, a consent to it by a Holder isa
continuing consent by the Holder and every subsequent Holder of a Note or portion of a
Note that evidences the same debt as the consenting Holder’ s Note, even if notation of
the consent is not made on any Note. However, any such Holder or subsequent Holder
may revoke the consent asto its Note if the Trustee receives written notice of revocation
before the date the amendment, supplement or waiver becomes effective. An
amendment, supplement or waiver becomes effective in accordance with its terms and
thereafter binds every Holder.

The Issuer may, but shall not be obligated to, fix a Record Date for the
purpose of determining the Holders entitled to consent to any amendment, supplement or
waiver. If aRecord Dateisfixed, then notwithstanding the immediately preceding
paragraph, those Persons who were Holders as of such Record Date (or their duly
designated proxies), and only those Persons, shall be entitled to consent to such
amendment, supplement or waiver or to revoke any consent previously given, whether or
not such Persons continue to be Holders after such Record Date.

SECTION 9.04. Notation on or Exchange of Notes. The Trustee
may place an appropriate notation about an amendment, supplement or waiver on any
Note thereafter authenticated. The Issuer, in exchange for all Notes, may issue and the
Trustee shall, upon receipt of an Authentication Order, authenticate new Notes that
reflect the amendment, supplement or waiver.

Failure to make the appropriate notation or issue a new Note will not
affect the validity and effect of such amendment, supplement or waiver.

SECTION 9.05. Trustee to Sign Amendments, Etc. The Trustee
shall sign any amended or supplemental indenture authorized pursuant to this Article IX
if the amendment or supplement does not adversely affect the rights, duties, liabilities or
immunities of the Trustee. The Issuer may not sign an amended or supplemental
indenture until the Board of Directors of the Issuer approvesit. In executing any
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amended or supplemental indenture, the Trustee shall receive and (subject to Section 7.01
(“Duties of Trustee”)) shall be fully protected in conclusively relying upon, in addition to
the documents required by Section 12.02 (“ Certificate and Opinion as to Conditions
Precedent”), an Officers’ Certificate and an Opinion of Counsel stating that the execution
of such amended or supplemental indenture is authorized or permitted by this Indenture
and that such amendment, supplement or waiver isthe legal, valid and binding obligation
of the Issuer and any Guarantor party thereto, enforceable against them in accordance
with its terms, subject to customary exceptions, and complies with the provisions hereof.

ARTICLE X

Satisfaction and Discharge

SECTION 10.01. Satisfaction and Discharge. (a) This Indenture will
be discharged and will cease to be of further effect asto all Notes and Note Guarantees
issued thereunder when:

(1) either:

(A)  al Notesthat have been authenticated, except lost, stolen or
destroyed Notes that have been replaced or paid and Notes for whose
payment money has been deposited in trust and thereafter repaid to the
I ssuer, have been delivered to the Registrar for cancelation; or

(B)  al Notesthat have not been delivered to the Registrar for
cancelation have become due and payable or will become due and payable
within one year by reason of the mailing of a notice of redemption or
otherwise and the Issuer or any Guarantor has irrevocably deposited or
caused to be deposited with the Paying Agent as trust fundsin trust solely
for the benefit of the Holders, cash in U.S. dollars, non-callable
Government Securities, or acombination of cash in U.S. dollars and non-
callable Government Securities, in amounts as will be sufficient, without
consideration of any reinvestment of interest, to pay and discharge the
entire Indebtedness on the Notes not delivered to the Registrar for
cancelation of principal, premium and Additional Amounts, if any, and
accrued interest, if any, on the Notes to the date of maturity or redemption;

2 in respect of Section 10.01(a)(1)(B), the deposit will not resultin a
breach or violation of, or constitute a default under, any other instrument to which
the Issuer or any Guarantor is a party or by which the Issuer or any Guarantor is
bound (other than with respect to the borrowing of funds to be applied
concurrently to make the deposit required to effect such satisfaction and discharge
and any similar concurrent deposit relating to other Indebtedness, and in each case
the granting of Liens to secure such borrowings);

©)] the Issuer or any Guarantor has paid or caused to be paid all sums
payable by it under this Indenture; and
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4) the Issuer has delivered irrevocable instructions to the Trustee,
Registrar and Paying Agent under this Indenture to apply the deposited money
toward the payment of the Notes at maturity or on the Redemption Date, as the
case may be.

(b) In addition, the Issuer must deliver an Officers’ Certificate and an
Opinion of Counsel to the Trustee, Registrar and Paying Agent stating that all conditions
precedent to satisfaction and discharge have been satisfied.

(© Notwithstanding the satisfaction and discharge of this Indenture, if
money has been deposited with the Trustee pursuant to Section 10.01(a)(1)(B), the
provisions of Sections 10.02 (“ Application of Trust Money”) and 8.06 (“ Repayment to the
Issuer™) will survive. In addition, nothing in this Section 10.01 will be deemed to
discharge those provisions of Section 7.07 (“ Compensation and Indemnity”) that, by their
terms, survive the satisfaction and discharge of this Indenture.

SECTION 10.02. Application of Trust Money. Subject to the
provisions of Section 8.05 (“Deposited Money and Government Securitiesto be Held in
Trust; Other Miscellaneous Provisions’), all money deposited with the Trustee pursuant
to Section 10.01 (“ Satisfaction and Discharge”) shall be held in trust and applied by it, in
accordance with the provisions of the Notes and this Indenture, to the payment, either
directly or through any Paying Agent (including the Issuer acting asits own Paying
Agent) as the Trustee may determine, to the Persons entitled thereto, of the principal (and
premium, if any) and interest for whose payment such money has been deposited with the
Trustee; but such money need not be segregated from other funds except to the extent
required by law.

If the Trustee or Paying Agent is unable to apply any money or
Government Securities in accordance with Section 10.01 (“ Satisfaction and Discharge”)
by reason of any legal proceeding or by reason of any order or judgment of any court or
governmental authority enjoining, restraining or otherwise prohibiting such application,
the Issuer’ s and any Guarantor’s obligations under this Indenture and the Notes shall be
revived and reinstated as though no deposit had occurred pursuant to Section 10.01
(“ Satisfaction and Discharge”); provided that if the Issuer has made any payment of
principal of, premium, if any, or interest on, any Notes because of the reinstatement of its
obligations, the Issuer shall be subrogated to the rights of the Holders of such Notesto
receive such payment from the money or Government Securities held by the Trustee or

Paying Agent.
ARTICLE XI

Note Guarantees

SECTION 11.01. Note Guarantees. (a) Subject to this Article XI,
each Guarantor that becomes a party hereto shall, jointly and severally, irrevocably and
unconditionally guarantee to each Holder of a Note authenticated and delivered by the
Trustee and to the Trustee and their respective successors and assigns, irrespective of the
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validity and enforceability of this Indenture, the Notes, or the obligations of the Issuer
hereunder or thereunder, that:

Q) the principal of, premium, if any, and interest on, the Notes shall
be promptly paid in full when due, subject to any applicable grace period, whether
at maturity, by acceleration, redemption or otherwise, and interest on the overdue
principal of and interest on the Notes, if any, if lawful, and al other obligations of
the Issuer to the Holders or the Trustee hereunder shall be promptly paid in full or
performed, all in accordance with the terms hereof; and

2 in case of any extension of time of payment or renewal of any
Notes or any of such other obligations, that same shall be promptly paid in full
when due or performed in accordance with the terms of the extension or renewal,
whether at Stated Maturity, by acceleration or otherwise.

Failing payment when due of any amount so guaranteed or any
performance so guaranteed for whatever reason, each Guarantor that becomes a party
hereto shall be jointly and severaly obligated to pay the same immediately. Thisshall be
aguarantee of payment and not a guarantee of collection.

(b) The obligations of each Guarantor that becomes a party hereto
shall be unconditional, irrespective of the validity, regularity or enforceability of the
Notes or this Indenture, the absence of any action to enforce the same, any waiver or
consent by any Holder of the Notes with respect to any provisions hereof or thereof, the
recovery of any judgment against the I ssuer, any action to enforce the same or any other
circumstance which might otherwise constitute a legal or equitable discharge or defense
of aguarantor. Any diligence, presentment, demand of payment, filing of claimswith a
court in the event of insolvency or bankruptcy of the Issuer, any right to require a
proceeding first against the Issuer, protest, notice and all demands whatsoever shall be
waived by each Guarantor that becomes a party hereto and this Note Guarantee shall not
be discharged except by complete performance of the obligations contained in the Notes
and this Indenture.

(© If any Holder or the Trustee is required by any court or otherwise
to return to the Issuer, the Guarantors or any custodian, trustee, liquidator or other similar
officia acting in relation to either the I ssuer or the Guarantors, any amount paid by either
to the Trustee or such Holder, this Note Guarantee, to the extent theretofore discharged,
shall be reinstated in full force and effect.

(d) Each Guarantor that becomes a party hereto shall not be entitled to
any right of subrogation in relation to the Holders in respect of any obligations
guaranteed hereby until payment in full of all obligations guaranteed hereby. The
maturity of the obligations guaranteed hereby may be accelerated as provided in
Article VI hereof for the purposes of this Note Guarantee, notwithstanding any stay,
injunction or other prohibition preventing such acceleration in respect of the obligations
guaranteed hereby. Inthe event of any declaration of acceleration of such obligations as
provided in Article VI hereof, such obligations (whether or not due and payable) shall
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forthwith become due and payable by the Guarantors for the purpose of this Note
Guarantee. Each Guarantor that becomes a party hereto shall have the right to seek
contribution from any non-paying Guarantor so long as the exercise of such right does
not impair the rights of the Holders under the Note Guarantee.

SECTION 11.02. Limitation on Guarantor Liability. Itisthe
intention of the parties hereto, including each Guarantor that becomes a party hereto, that
the Note Guarantee of such Guarantor shall not constitute a fraudulent transfer or
conveyance for purposes of Bankruptcy Law, the Uniform Fraudulent Conveyance Act,
the Uniform Fraudulent Transfer Act or any similar Federa or state law to the extent
applicable to any Note Guarantee. To effectuate the foregoing intention, the obligations
of such Guarantor shall be limited to the maximum amount that shall, after giving effect
to such maximum amount and all other contingent and fixed liabilities of each such
Guarantor that are relevant under such laws, and after giving effect to any collections
from, rights to receive contribution from or payments made by or on behalf of any other
Guarantor in respect of the obligations of such other Guarantor under this Article XI,
result in the obligations of such Guarantor under its Note Guarantee not constituting a
fraudulent transfer or conveyance.

SECTION 11.03. Releases. The Note Guarantee of a Guarantor (if
any) will be automatically and unconditionally released:

Q) in connection with any sale or other disposition of all or
substantialy all of the assets of that Guarantor (including by way of merger,
consolidation or amalgamation) to a Person that is not (either immediately before
or after giving effect to such transaction) the Issuer or a Restricted Subsidiary, if
the sale or other disposition is conducted in accordance with Section 4.19 (“ Asset
Sales’) and Section 5.01 (“Merger, Consolidation or Sale of Assets’);

2 in connection with any sale or other disposition of Capital Stock of
that Guarantor following which such Guarantor is no longer a Restricted
Subsidiary, if the sale or other disposition is conducted in accordance with
Section 4.19 (“ Asset Sales’) and Section 5.01 (“Merger, Consolidation or Sale of
Assets’);

©)] if any Restricted Subsidiary that is a Guarantor becomes or is
properly designated as an Unrestricted Subsidiary in accordance with the
applicable provisions of this Indenture;

4) upon Legal Defeasance, Covenant Defeasance or satisfaction and
discharge of this Indenture as provided under Sections 8.02 (“Legal Defeasance
and Discharge”), 8.03 (“ Covenant Defeasance”) and 10.01 (* Satisfaction and
Discharge’);

) unless the Issuer elects to maintain such Note Guarantee, upon the
contemporaneous release or discharge of all Indebtedness of such Guarantor that
would have required such Guarantor to guarantee the Notes, or at such time as
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such Guarantor would otherwise no longer be required to be a Guarantor, in each
case pursuant to Section 4.13 (“Future Note Guarantees’); or

(6) unless an Event of Default has occurred and is continuing, upon
the dissolution or liquidation of the Guarantor in compliance with Section 5.01
(“Merger, Consolidation or Sale of Assets’).

Any Guarantor not released from its obligations under its Note Guarantee
as provided in this Section 11.03 will remain liable for the full amount of principal of,
and interest and premium, if any, on, the Notes and for the other obligations of any
Guarantor under this Indenture as provided in this Article XI.

ARTICLE XIllI

Miscellaneous

SECTION 12.01. Notices. Any notice or communication by the
Issuer, any Guarantor or the Trustee to the othersis duly given if in English, in writing
and delivered in Person or by first class mail (registered or certified, return receipt
requested), facsimile transmission or overnight air courier guaranteeing next day
delivery, to the others address:

If to the Issuer or any Guarantor:

Ocean Rig UDW Inc.
Tribune House

10 Skopa Street
Nicosia, Cyprus
Attention: Mr. Savvas Georghiades
Facsimile: +357 2276 1542
+357 2276 0128

With a copy to:

Seward & Kissel LLP

One Battery Park Plaza

New York, New Y ork 10004

United States of America

Facsimile: +1 (212) 480-8421

Attention: Gary J. Wolfe, Esg.
Robert Lustrin, Esg.

If to the Trustee:

Deutsche Bank Trust Company Americas
60 Wall Street — 16" floor
MSNY C60-1630
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New York, New Y ork 10005
Attn: Trust and Agency Service
Client Services Manager — Ocean Rig UDW Inc.

The Issuer, any Guarantor or the Trustee, by notice to the others, may
designate additional or different addresses for subsequent notices or communications.

All notices and communications (other than those sent to Holders) will be
deemed to have been duly given: at the time delivered by hand, if personally delivered;
five Business Days after being deposited in the mail, postage prepaid, if mailed; when
receipt acknowledged, if transmitted by facsimile; and the next Business Day after timely
delivery to the courier, if sent by overnight air courier guaranteeing next day delivery.
Notwithstanding the foregoing, any notices and communications sent to the Trustee will
be deemed to have been duly given upon the Trustee’ s receipt thereof, which receipt shall
be deemed to have occurred the next Business Day after timely delivery to the courier, if
sent by overnight air courier guaranteeing next day delivery or at the time delivered by
hand, if personally delivered.

Any notice or communication to a Holder will be mailed by first class
mail, certified or registered, return receipt requested, or by overnight air courier
guaranteeing next day delivery or by electronic means to its address shown on the register
kept by the Registrar. Failureto mail a notice or communication to aHolder or any
defect init will not affect its sufficiency with respect to other Holders.

If anotice or communication is mailed in the manner provided above
within the time prescribed, it is duly given, whether or not the addressee receivesit.

If the I ssuer mails a notice or communication to Holders, it will mail a
copy to the Trustee and each Agent at the same time.

Notwithstanding any other provision of this Indenture or any Note, where
this Indenture or any Note provides for notice of any event (including any notice of
redemption) to a Holder of a Global Note (whether by mail or otherwise), such notice
shall be sufficiently given if given to the Depositary for such Note (or its designee),
pursuant to the customary procedures of such Depositary.

Any Holder may obtain a copy of this Indenture without charge by writing
to the Issuer at: Ocean Rig UDW Inc., 10 Skopa Street, Tribune House, 2nd Floor, Office
202, CY 1075, Nicosia, Cyprus; Attention: Savvas Georghiades.

SECTION 12.02. Certificate and Opinion as to Conditions Precedent.
Upon any request or application by the Issuer to the Trustee to take any action under this
Indenture, the Issuer shall furnish to the Trustee:

Q) an Officers' Certificate in form and substance reasonably
satisfactory to the Trustee (which must include the statements set forth in
Section 12.03 (“ Statements Required in Certificate or Opinion™)) stating that, in
the opinion of the signers, al conditions precedent and covenants, if any,
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provided for in this Indenture relating to the proposed action have been satisfied;
and

2 an Opinion of Counsel in form and substance reasonably
satisfactory to the Trustee (which must include the statements set forth in
Section 12.03 (“ Statements Required in Certificate or Opinion”)) stating that, in
the opinion of such counsel, al such conditions precedent and covenants have
been satisfied.

SECTION 12.03. Statements Required in Certificate or Opinion.
Each certificate or opinion with respect to compliance with a condition or covenant
provided for in this Indenture shall include:

Q) a statement that the Person making such certificate or opinion has
read such covenant or condition;

2 abrief statement as to the nature and scope of the examination or
investigation upon which the statements or opinions contained in such certificate
or opinion are based;

3 a statement that, in the opinion of such Person, he or she has made
such examination or investigation as is necessary to enable him or her to express
an informed opinion as to whether or not such covenant or condition has been
satisfied; and

4 a statement as to whether or not, in the opinion of such Person,

such condition or covenant has been satisfied.

SECTION 12.04. Rules by Trustee and Agents. The Trustee may
make reasonable rules for action by or at a meeting of Holders. The Registrar or Paying
Agent may make reasonabl e rules and set reasonabl e requirements for its functions.

SECTION 12.05. No Personal Liability of Directors, Officers,
Employees and Stockholders. No present, past or future director, officer, employee,
incorporator or stockholder of the Issuer or any Restricted Subsidiary, as such, will have
any liability for any obligations of the Issuer or any Restricted Subsidiary under the
Notes, this Indenture or any Note Guarantees, or for any claim based on, in respect of, or
by reason of, such obligations or their creation. Each Holder by accepting a Note waives
and releases all such liability. The waiver and release are part of the consideration for
issuance of the Notes. The waiver may not be effective to waive liabilities under
applicable securities laws.

SECTION 12.06. Governing Law. THISINDENTURE, THE
NOTES AND ANY NOTE GUARANTEES SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW
YORK.
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The Issuer and any Guarantors irrevocably appoint Seward & Kissel LLP,
which currently maintains a New Y ork City office at One Battery Park Plaza, New Y ork,
New York 10004, United States of America, Attention: Gary Wolfe, asits agent to
receive service of process or other legal summons for purposes of any such suit, action or
proceeding that may be instituted in any state or Federal court in the Borough of
Manhattan in the City of New Y ork.

SECTION 12.07. No Adverse Interpretation of Other Agreements.
This Indenture may not be used to interpret any other indenture, loan or debt agreement
of the Issuer or its Subsidiaries or of any other Person. Any such indenture, loan or debt
agreement may not be used to interpret this Indenture.

SECTION 12.08. Successors. All agreements of the Issuer in this
Indenture and the Notes will bind its successors. All agreements of the Trustee in this
Indenture will bind its successors. All agreements of any Guarantor in this Indenture will
bind its successors, except as otherwise provided in Section 11.03 (“ Releases’).

SECTION 12.09. Severability. In case any provision in this Indenture
or inthe Notesisinvalid, illegal or unenforceable, the validity, legality and enforceability
of the remaining provisions will not in any way be affected or impaired thereby.

SECTION 12.10. Counterpart Originals. The parties may sign any
number of copies of this Indenture. Each signed copy will be an original, but all of them
together represent the same agreement. The exchange of copies of this Indenture and of
signature pages by facsimile or PDF transmission shall constitute effective execution and
delivery of this Indenture as to the parties hereto and may be used in lieu of the original
Indenture and signature pages for all purposes.

SECTION 12.11. Table of Contents, Headings, Etc. The Table of
Contents, Cross-Reference Table and Headings of the Articles and Sections of this
Indenture have been inserted for convenience of reference only, are not to be considered
apart of this Indenture and will in no way modify or restrict any of the terms or
provisions hereof.

SECTION 12.12. Prescription. Claims against the I ssuer in respect of
the Notes shall become void unless presented for payment within aperiod of six years
from the relevant date (the “ Relevant Date”) in respect thereof. The Relevant Date is the
date on which a payment in respect thereof first becomes due.

SECTION 12.13. Patriot Act. The parties hereto acknowledge that in
order to help the United States government fight the funding of terrorism and money
laundering activities, pursuant to Federal regulations that became effective on October 1,
2003, Section 326 of the USA PATRIOT Act requires all financial institutions to obtain,
verify, record and update information that identifies each person establishing a
relationship or opening an account. The Issuer and each Guarantor (if any) agreesthat it
will provide to the Trustee and the Agents such information as they may reasonably
request, from time to time, in order for the Trustee and the Agents to satisfy the
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requirements of the USA PATRIOT Act, including but not limited to the name, address,
tax identification number and other information that will allow it to identify the
individual or entity who is establishing the relationship or opening the account and may
also ask for formation documents such as articles of incorporation or other identifying
documents to be provided.

SECTION 12.14. Force Majeure. Neither the Trustee nor any Agent
shall incur any liability for not performing any act or fulfilling any duty, obligation or
responsibility hereunder by reason of any occurrence beyond the control of the Trustee or
such Agent (including but not limited to any act or provision of any present or future law
or regulation or governmental authority, any act of God or war, civil unrest, local or
national disturbance or disaster, any act of terrorism, or the unavailability of the Federal
Reserve Bank wire or facsimile or other wire or communication facility).

[Sgnatures on following page]
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IN WITNESS WHEREQF, the parties have executed this Indenture as of
the date first written above.

OCEANRIG UDW INC. -
| NLE—

by o
Rian ) cdd
Name: Mr. Anthony Kandylidis
Title: Executive Vice-President

DEUTSCHE BANK TRUST COMPANY
AMERICAS, as Trustee

by: Deutsche Bank National Trust Company

by

Name:
Title:

Name:
Title:
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IN WITNESS WHEREQF, the parties have executed this Indenture as of the date
first written above.

OCEAN RIG UDW INC.

by

Name:
Title:

DEUTSCHE BANK TRUST COMPANY
AMERICAS, as Trustee

by: Deutsche Bank National Trust
Company

by : 7 )
(tlvaia (grradle

Name: Wanda Camacho
Title:  Vice President

WLQ/OU( Q}i
Name: Anme g wyan
Title: Vice Presid

S.A.266



EXHIBIT A
[Face of Rule 144A/Reg. S Note]

[Insert the Global Note Legend, if applicable pursuant to the provisions of this Indenture]

[Insert the Private Placement Legend, if applicable pursuant to the provisions of this
Indenture]
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CUSIP:

ISIN:

7.25% Senior Notes due 2019

No. $

Ocean Rig UDW Inc.

promisesto pay to Cede & Co. or registered assigns, the principal sum of
DOLLARS on April 1, 2019.

Interest Payment Dates: April 1 and October 1.
Record Dates. March 15 and September 15.

Dated:
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OCEAN RIG UDW INC.

by

Name:
Title:
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Thisisone of the Notes referred to
in the within-mentioned Indenture;

Dated as of:

DEUTSCHE BANK TRUST COMPANY AMERICAS,
as Authentication Agent

By: Deutsche Bank Nationa Trust Company
By:

Name:
Title:

By:
Name:
Title:
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[Back of Note]
7.25% Senior Notes due 2019

Capitalized terms used herein have the meanings assigned to them in the Indenture
referred to below unless otherwise indicated.

1 Interest. Ocean Rig UDW Inc., aMarshall Islands corporation (the
“Issuer”), promises to pay interest on the principal amount of this Note at arate of 7.25%
per annum, from until maturity. The Issuer will pay interest semi-
annually in arrearson April 1 and October 1 of each year or if any such day isnot a
Business Day the next succeeding Business Day. Interest on the Notes will accrue from
the most recent Interest Payment Date or, if no interest has been paid, from the date of
issuance; provided that if thereis no existing Default in the payment of interest, and if
this Note is authenticated between a Record Date referred to on the face hereof and the
next succeeding Interest Payment Date, interest shall accrue from such next succeeding
Interest Payment Date; provided, further that the first Interest Payment Date shall be
. The Issuer will pay interest (including post-petition interest in any
proceeding under any Bankruptcy Law) on overdue principal, premium, if any, and
interest (without regard to any applicable grace period), from time to time on demand at a
rate equal to 2% per annum in excess of the then applicable interest rate on the Notes to
the extent lawful (“Default Interest”). Interest will be computed on the basis of a 360-day
year comprised of twelve 30-day months. The Issuer will notify the Trustee in writing of
the amount of interest proposed to be paid on each Note and the date of the proposed
payment. At least 30 days (or, in the case of the payment of Default Interest, 15 days)
before the Record Date, the I ssuer (or, upon the written request of the Issuer, the Paying
Agent in the name and at the expense of the Issuer) will mail or cause to be mailed to
Holders a notice that states the Record Date, the related Interest Payment Date and the
amount of such interest to be paid. All referencesto “interest” shall mean theinitial
interest rate borne by the Notes plus any Default Interest. If there has been no demand
that the Issuer pay Default Interest, the Issuer shall pay Default Interest in the same
manner as other interest, and on the same dates as set forth in the Notes and in the
Indenture dated as of March 26, 2014 (the “ Indenture”) between the I ssuer and the
Trustee. In certain cases, the Issuer shall be required to pay Additional Amounts.

2. Method of Payment. The Issuer will pay interest on the Notes to the
Persons who are registered Holders at the close of business on March 15 or September 15
immediately preceding the next Interest Payment Date, even if such Notes are canceled
after such Record Date and on or before such Interest Payment Date. The Notes will be
payable as to principal, premium and Additional Amounts, if any, and interest at the
office or agency of the Paying Agent maintained for such purpose, or, at the option of the
Paying Agent, payment of interest may be made by check mailed to the Holders at their
addresses set forth in the register of Holders; provided that (1) payment by wire transfer
of immediately available funds will be required with respect to principal of, interest,
premium and Additional Amounts, if any, on all Global Notes and all other Notes the
Holders of which will have provided wire transfer instructions to the Paying Agent and
(2) such payment by check may only be paid so long as no event of default under the
Indenture is continuing. Such payment will bein such coin or currency of the United
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States of Americaas at the time of payment islegal tender for payment of public and
private debts. The principal of the Notes shall be payable only upon surrender of any
Note at the specified offices of the Paying Agent. If the due date for payment of the
principal in respect of any Noteis not a Business Day at the placein which it is presented
for payment, the Holder thereof shall not be entitled to payment of the amount due until
the next succeeding Business Day at such place; provided that no additional interest will
accrue for the intervening period in respect of such payment date.

3. Reqgistrar, Transfer Agent, and Paying Agent. Initially, Deutsche Bank
Trust Company Americas will act as Paying Agent, Registrar and Transfer Agent. The
Issuer may change any Paying Agent, Registrar or Transfer Agent without notice to any
Holder. The Issuer or any of its Subsidiaries may act in any such capacity other than for
the purposes of effecting aredemption or an offer to purchase in accordance with
Article 1l of the Indenture or in connection with a Legal Defeasance, Covenant
Defeasance or the satisfaction and discharge of the Indenture pursuant to Section 8.02
(“Legal Defeasance and Discharge”), Section 8.03 (“ Covenant Defeasance”), and
Section 10.01 (“ Satisfaction and Discharge”) thereof; provided no Event of Default is
continuing.

4, Indenture. The terms of the Notes include those stated in the Indenture.
The Notes are subject to all such terms, and Holders are referred to the Indenture for a
statement of such terms. To the extent any provision of this Note conflicts with the
Indenture, the Indenture shall govern and be controlling. The Indenture does not limit the
aggregate principal amount of Notes that may be issued thereunder.

5. Ranking. This Note shall constitute a senior obligation of the Issuer and
the Obligation of the Issuer under the Indenture and this Note shall be unsecured.

6. Optional Redemption. (a) At any time prior to April 1, 2017, the I ssuer
may, at its option, redeem up to 35% of the aggregate original principal amount of Notes
issued under the Indenture (including Additional Notes), at one time or from time to time,
at aredemption price equal to 107.25% of the principal amount thereof, plus accrued and
unpaid interest and Additional Amounts, if any, to the applicable Redemption Date
(subject to the right of Holders on the relevant Record Date to receive interest due on the
relevant Interest Payment Date), in an amount not greater than the net cash proceeds
received by the Issuer from one or more Equity Offerings; provided that (i) at least 65%
of the aggregate original principal amount of Notes issued under the Indenture (including
Additional Notes, but excluding Notes held by the Issuer and its Subsidiaries) remains
outstanding immediately after the occurrence of such redemption; and (ii) the redemption
occurs within 180 days of the date of the closing of such Equity Offering.

(b) Inaddition, at any time prior to April 1, 2017, the Issuer may, at its
option, redeem the Notes, in whole or in part, at one time or from time to time, upon not
less than 30 nor more than 60 days’ prior notice, at a redemption price equal to 100% of
the outstanding principal amount of Notes redeemed plus the Applicable Premium as of,
and accrued and unpaid interest and Additional Amounts, if any, to the applicable
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Redemption Date (subject to the right of Holders on the relevant Record Date to receive
interest due on the relevant Interest Payment Date).

(c) Onor after April 1, 2017, the Issuer may redeem the Notes, in whole
or in part, at one time or from time to time, upon not less than 30 nor more than 60 days
prior notice, at the redemption prices (expressed as percentages of principal amount) set
forth below plus accrued and unpaid interest and Additional Amounts, if any, on the
Notes redeemed, to the applicable Redemption Date (subject to the right of Holders on
the relevant Record Date to receive interest due on the relevant Interest Payment Date), if
redeemed during the periods indicated bel ow:

For the Period Below Percentage
From April 1, 2017 to March 31, 2018 105.438%
From April 1, 2018 to September 30, 2018 102.719%
October 1, 2018 and thereafter 100.000%

(d) Unlessthe Issuer defaultsin the payment of the redemption price,
interest will cease to accrue on the Notes or portions thereof called for redemption on the
applicable Redemption Date.

7. Optional Redemption for Changes in Withholding Taxes. Pursuant to
Section 3.08 (“Optional Redemption for Changes in Withholding Taxes”) of the
Indenture, the Issuer may make an optional redemption in the case that a changein
withholding taxes adversely affects the Holders.

8. Mandatory Redemption. The Issuer will not be required to make any
mandatory redemption of the Notes.

9. Repurchase at the Option of Holder. (a) If thereisaChange of Control,
the Issuer will be required to make a Change of Control Offer to each Holder to
repurchase all or any part (equal to minimum amounts of $2,000 and integral multiples of
$1,000) of each Holder’s Notes at a purchase price in cash equal to 101% of the
aggregate principal amount thereof plus accrued and unpaid interest and Additional
Amounts, if any, thereon to the date of purchase (subject to the rights of Holders on the
relevant Record Date to receive interest due on the relevant Interest Payment Date). No
later than 30 days following any Change of Control, the Issuer will mail anotice to the
Trustee and Paying Agent and each Holder setting forth the procedures governing the
Change of Control Offer as required by the Indenture.

(b) If the Issuer or any Restricted Subsidiary consummates an Asset Sale
pursuant to Section 4.19 (“ Asset Sales”) of the Indenture, the Issuer, in circumstances
specified therein, may be required to commence an Asset Sale Offer to all Holders
pursuant to such section to purchase the Notes at an offer price in cash in an amount
egual to 100% of the principal amount thereof plus accrued and unpaid interest, if any,
thereon to the date of purchase, in accordance with the procedures set forth therein.
Holders that are the subject of an offer to purchase will receive an Asset Sale Offer from
the Issuer prior to any related purchase date and may elect to have such Notes purchased
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by completing the form entitled “ Option of Holder to Elect Purchase” attached to the
Notes.

10. Notice of Redemption. Notice of redemption will be mailed at least 30
days but not more than 60 days before the Redemption Date to each Holder whose Notes
are to be redeemed at its registered address, except that redemption notices may be
mailed more than 60 days prior to a Redemption Date if the notice isissued in connection
with a defeasance of the Notes or a satisfaction or discharge of the Indenture. Notesin
denominations larger than $2,000 may be redeemed in part but only in whole multiples of
$1,000, unless al of the Notes held by a Holder are to be redeemed.

11. Denominations, Transfer, Exchange. The Notes are in registered form
without coupons in denominations of $2,000 and integral multiples of $1,000. The
transfer of Notes may be registered and Notes may be exchanged as provided under the
Indenture. The Registrar and the Trustee may require a Holder, among other things, to
furnish appropriate endorsements and transfer documents and the Issuer may require a
Holder to pay any taxes and fees required by law or permitted herein. The Registrar need
not exchange or register the transfer of any Note or portion of a Note selected for
redemption, except for the unredeemed portion of any Note being redeemed in part.
Also, the Registrar need not exchange or register the transfer of any Notes for a period of
15 days before a selection of Notes to be redeemed or during the period between a
Record Date and the corresponding Interest Payment Date.

12. Persons Deemed Owners. The registered Holder of a Note may be treated
asitsowner for al purposes. Only Holders have rights under the Indenture and this Note.

13. Amendment, Supplement and Waiver. Subject to certain exceptions, the
Indenture, the Notes, and any Note Guarantees may be amended or supplemented with
the consent of the Holders of at |east amajority in aggregate principal amount of the then
outstanding Notes (including, without limitation, consents obtained in connection with a
purchase of, or tender offer or exchange offer for, the Notes), and any existing Default or
Event of Default or compliance with the Indenture, the Notes or any Note Guarantees
may be waived with the consent of the Holders of a majority in aggregate principal
amount of the then outstanding Notes (including, without limitation, consents obtained in
connection with a purchase of, or tender offer or exchange offer for, the Notes). Without
the consent of any Holder of a Note, the Indenture, the Notes, or any Note Guarantees
may be amended or supplemented with respect to certain matters specified in the
Indenture.

14. Defaults and Remedies. Defaults and Remedies are set forth in Article VI
of the Indenture.

15.  Trustee Dealings with the Issuer. The Trustee, initsindividual or any
other capacity, may make loans to, accept deposits from, and perform services for the
Issuer or its Affiliates, and may otherwise deal with the Issuer or its Affiliates, asif it
were not the Trustee.
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16. No Recourse Against Others. No past, present or future director, officer,
employee, incorporator or stockholder of the Issuer, any Restricted Subsidiary or any
Guarantor, as such, will have any liability for any obligations of the Issuer, any Restricted
Subsidiary or any Guarantors under the Notes, the Indenture, or any Note Guarantees or
for any claim based on, in respect of, or by reason of, such obligations or their creation.
Each Holder, by accepting a Note, waives and releases all such liability. The waiver and
release are part of the consideration for issuance of the Notes.

17.  Authentication. This Note shall not be valid until authenticated by the
manual signature of the Trustee or an authenticating agent.

18.  Abbreviations. Customary abbreviations may be used in the name of a
Holder or an assignee, such as. TEN COM (= tenantsin common), TEN ENT (= tenants
by the entireties), JT TEN (= joint tenants with right of survivorship and not as tenantsin
common), CUST (= Custodian) and U/G/M/A (= Uniform Gifts to Minors Act).

19. CUSIPNUMBERS. Pursuant to arecommendation promulgated by the
Committee on Uniform Security Identification Procedures, the I ssuer has caused CUSIP
numbers to be printed on the Notes, and the Trustee may use CUSIP numbers in notices
of redemption as a convenience to Holders. No representation is made as to the accuracy
of such numbers either as printed on the Notes or as contained in any notice of
redemption, and reliance may be placed only on the other identification numbers placed
thereon.

20. GOVERNING LAW. THE INDENTURE, THE NOTESAND ANY
NOTE GUARANTEES SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW Y ORK.

The Issuer will furnish to any Holder upon written request and without charge a
copy of the Indenture. Requests may be made to:

Ocean Rig UDW Inc., 10 Skopa Street, Tribune House, 2nd Floor, Office 202, CY 1075,
Nicosia, Cyprus, Attention: Mr. Savvas Georghiades.
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ASSIGNMENT FORM
To assign this Note, fill in the form below:

() or (we) assign and transfer this Note to:

(Insert assignee’ slegal name)

(Insert assignee’s soc. sec. or tax 1.D. no.)

(Print or type assignee' s name, address and zip code)

and irrevocably appoint
to transfer this Note on the books of the Issuer. The agent may substitute another to act for him.

Date:

Your Signature:
(Sign exactly as your name appears on the face of this Note)

Signature Guarantee*:
* Participant in arecognized Signature Guarantee Medallion Program (or other signature guarantor acceptable
to the Trustee).

A-10

[[3458327]]

S.A.276



Option of Holder to Elect Purchase

If you want to elect to have this Note purchased by the Issuer pursuant to
Section 4.18 (“ Offer to Repurchase Upon Change of Control”) or Section 4.19 (* Asset
Sales”) of the Indenture, check the appropriate box below:

[OSection 4.18 (“ Offer to Repurchase Upon [OSection 4.19 (“ Asset Sales’)
Change of Control™)

If you want to elect to have only part of the Note purchased by the I ssuer pursuant
to Section 4.18 (“ Offer to Repurchase Upon Change of Control”) or Section 4.19 (“ Asset
Sales”) of the Indenture, state the amount you elect to have purchased:

$
Date:
Y our Signature:
(Sign exactly as your name appears on the face of this
Note)
Tax ldentification No.:
Signature Guarantee*:
* Participant in arecognized Signature Guarantee Medallion Program (or other signature guarantor
acceptable to the Trustee).
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SCHEDULE OF EXCHANGES OF INTERESTSIN THE GLOBAL NOTE*

The following exchanges of a part of this Global Note for an interest in another
Global Note or for a Certificated Note, or exchanges of a part of another Global Note or
Certificated Note for an interest in this Global Note, have been made:

Principal
Amount of Amount of Amount of this Signature of
decreasein increasein Global Note authorized
Principal Principal following such signatory of
Amount of this  Amount of this decrease (or Trustee or
Date of Exchange Global Note Global Note increase) Custodian

* This schedule should be included only if the Note isissued in global form.
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EXHIBIT B

FORM OF CERTIFICATE OF TRANSFER

Ocean Rig UDW Inc.
Tribune House
10 Skopa Street
Nicosia, Cyprus
Attention: Mr. Savvas Georghiades
Facsimile: +357 2276 1542
+357 2276 0128

With a copy to:

Seward & Kissel LLP

One Battery Park Plaza

New York, New Y ork 10004

United States of America

Facsimile: +1 (212) 480-8421

Attention: Gary J. Wolfe, Esg.
Robert Lustrin, Esq.

If to the Trustee;

DB Services Americas, Inc.
5022 Gate Parkway
Jacksonville, Florida 32256
Attn: Transfer Department
Fax: 904-271-2854

With a copy to:

Deutsche Bank Trust Company Americas
60 Wall Street — 16" floor
MSNY C60-1630
New York, New Y ork 10005
Attn: Trust and Agency Service
Client Services Manager — Ocean Rig UDW Inc.

Re: 7.25% Senior Notes due 2019

Reference is hereby made to the Indenture, dated as of March 26, 2014 (the
“Indenture”), between Ocean Rig UDW Inc., asissuer (the “Issuer”), and Deutsche Bank
Trust Company Americas, as trustee (the “ Trustee”). Capitalized terms used but not
defined herein shall have the meanings given to them in the Indenture.
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, (the “Transferor”) owns and proposes to transfer the Note[s] or
interest in such Note[s] specified in Annex A hereto, in the principal amount of $ in
such Note[s] or interests (the “Transfer”), to (the “ Transferee”), as further
specified in Annex A hereto. In connection with the Transfer, the Transferor hereby
certifies that:

[CHECK ALL THAT APPLY]

1. OCheck if Transferee will take delivery of a beneficial interest in the
Rule 144A Global Note or a Restricted Certificated Note pursuant to Rule 144A.
The Transfer is being effected pursuant to and in accordance with Rule 144A under the
Securities Act of 1933, as amended (the “ Securities Act”), and, accordingly, the
Transferor hereby further certifies that the beneficial interest or Certificated Note is being
transferred to a Person that the Transferor reasonably believesis purchasing the
beneficial interest or Certificated Note for its own account, or for one or more accounts
with respect to which such Person exercises sole investment discretion, and such Person
and each such account is a“qualified institutional buyer” within the meaning of Rule
144A in atransaction meeting the requirements of Rule 144A, and such Transfer isin
compliance with any applicable blue sky securities laws of any state of the United States.
Upon consummation of the proposed Transfer in accordance with the terms of the
Indenture, the transfer enumerated in the Private Placement Legend printed on the Rule
144A Global Note and/or the Restricted Certificated Note and in the Indenture and the
Securities Act.

2. OCheck if Transferee will take delivery of a beneficial interest in the
Regulation S Global Note or a Restricted Certificated Note pursuant to
Regulation S. The Transfer is being effected pursuant to and in accordance with Rule
903 or Rule 904 under the Securities Act and, accordingly, the Transferor hereby further
certifiesthat (i) the Transfer is not being made to a Person in the United States and (x) at
the time the buy order was originated, the Transferee was outside the United States or
such Transferor and any Person acting on its behalf reasonably believed and believes that
the Transferee was outside the United States or (y) the transaction was executed in, on or
through the facilities of a designated offshore securities market and neither such
Transferor nor any Person acting on its behalf knows that the transaction was prearranged
with abuyer in the United States, (ii) no directed selling efforts have been madein
contravention of the requirements of Rule 903(b) or Rule 904(b) of Regulation S under
the Securities Act, (iii) the transaction is not part of a plan or scheme to evade the
registration requirements of the Securities Act and (iv) if the proposed transfer is being
made prior to the expiration of the Restricted Period, the transfer is not being madeto a
U.S. Person or for the account or benefit of aU.S. Person. Upon consummation of the
proposed transfer in accordance with the terms of the Indenture, the transferred beneficial
interest or Certificated Note will be subject to the restrictions on Transfer enumerated in
the Private Placement Legend printed on the Regulation S Global Note and/or the
Restricted Certificated Note and in the Indenture and the Securities Act.

3. OCheck if Transferee will take delivery of a beneficial interest in the
relevant Certificated Note pursuant to any provision of the Securities Act other than
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Rule 144A or Regulation S. The Transfer is being effected in compliance with the
transfer restrictions applicable to beneficial interests in Restricted Global Notes and
Restricted Certificated Notes and pursuant to and in accordance with the Securities Act
and any applicable blue sky securities laws of any state of the United States, and
accordingly the Transferor hereby further certifies that (check one):

(a) O such Transfer is being effected pursuant to and in accordance with Rule 144
under the Securities Act;

or
(b) I such Transfer is being effected to the Issuer or a subsidiary thereof;
or

(c) O such Transfer is being effected pursuant to an effective registration
statement under the Securities Act and in compliance with the prospectus delivery
requirements of the Securities Act.

4. OCheck if Transferee will take ddlivery of a beneficial interest in an
Unrestricted Global Note or of an Unrestricted Certificated Note.

(a) O Check if Transfer is pursuant to Rule 144. (i) The Transfer is being
effected pursuant to and in accordance with Rule 144 under the Securities Act and in
compliance with the transfer restrictions contained in the Indenture and any applicable
blue sky securities laws of any state of the United States and (ii) the restrictions on
transfer contained in the Indenture and the Private Placement Legend are not required in
order to maintain compliance with the Securities Act. Upon consummation of the
proposed Transfer in accordance with the terms of the Indenture, the transferred
beneficial interest or Certificated Note will no longer be subject to the restrictions on
transfer enumerated in the Private Placement Legend printed on the Restricted Global
Notes, on Restricted Certificated Notes and in the Indenture.

(b) O Check if Transfer is Pursuant to Regulation S. (i) The Transfer is being
effected pursuant to and in accordance with Rule 903 or Rule 904 under the Securities
Act and in compliance with the transfer restrictions contained in the Indenture and any
applicable blue sky securities laws of any state of the United States and (ii) the
restrictions on transfer contained in the Indenture and the Private Placement Legend are
not required in order to maintain compliance with the Securities Act. Upon
consummeation of the proposed Transfer in accordance with the terms of the Indenture,
the transferred beneficial interest or Certificated Note will no longer be subject to the
restrictions on transfer enumerated in the Private Placement Legend printed on the
Restricted Global Notes, on Restricted Certificated Notes and in the Indenture.

(c) O Check if Transfer is Pursuant to Other Exemption. (i) The Transfer isbeing
effected pursuant to and in compliance with an exemption from the registration
requirements of the Securities Act other than Rule 144, Rule 903 or Rule 904 and in
compliance with the transfer restrictions contained in the Indenture and any applicable
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blue sky securities laws of any State of the United States and (ii) the restrictions on
transfer contained in the Indenture and the Private Placement Legend are not required in
order to maintain compliance with the Securities Act. Upon consummation of the
proposed Transfer in accordance with the terms of the Indenture, the transferred
beneficia interest or Certificated Note will not be subject to the restrictions on transfer
enumerated in the Private Placement Legend printed on the Restricted Global Notes or
Restricted Certificated Notes and in the Indenture.

This certificate and the statements contained herein are made for your benefit and
the benefit of the Issuer.

[Insert Name of Transferor]

by

Name:
Title:

Dated:
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ANNEX A TO CERTIFICATE OF TRANSFER
1. The Transferor owns and proposes to transfer a beneficial interest in the:
[CHECK ONE]

() 0O Rule 144A Global Note (CUSIP ), or
(i) 0O Regulation S Global Note (CUSIP ), or

2. After the Transfer, the Transferee will hold abeneficia interest in the:
[CHECK ONE]

(i) 0 Rule 144A Globa Note (CUSIP ), or
(i) 0O Regulation S Global Note (CUSIP ), or

in accordance with the terms of the Indenture.
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EXHIBIT C

FORM OF CERTIFICATE OF EXCHANGE

Ocean Rig UDW Inc.
Tribune House
10 Skopa Street
Nicosia, Cyprus
Attention: Mr. Savvas Georghiades
Facsimile: +357 2276 1542
+357 2276 0128

With a copy to:

Seward & Kissel LLP

One Battery Park Plaza

New York, New Y ork 10004

United States of America

Facsimile: +1 (212) 480-8421

Attention: Gary J. Wolfe, Esg.
Robert Lustrin, Esq.

If to the Trustee;

DB Services Americas, Inc.
5022 Gate Parkway
Jacksonville, Florida 32256
Attn: Transfer Department
Fax: 904-271-2854

With a copy to:

Deutsche Bank Trust Company Americas
60 Wall Street — 16" floor
MSNY C60-1630
New York, New Y ork 10005
Attn: Trust and Agency Service
Client Services Manager — Ocean Rig UDW Inc.

Re: 7.25% Senior Notes due 2019

Reference is hereby made to the Indenture, dated as of March 26, 2014 (the
“Indenture”), between Ocean Rig UDW Inc., asissuer (the “Issuer”) and Deutsche Bank
Trust Company Americas, as trustee (the “ Trustee”). Capitalized terms used but not
defined herein shall have the meanings given to them in the Indenture.
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, (the“Owner”) owns and proposes to exchange the Note[s] or
interest in such Note[s] specified herein, in the principal amountof $_ insuch
Note[s] or interests (the “ Exchange”). In connection with the Exchange, the Owner
hereby certifies that:

1. Exchange of Restricted Certificated Notes or Beneficial I nterestsin
Restricted Global Notes for Restricted Certificated Notes or Beneficial I nterestsin
Restricted Global Notes

(@ O Check if Exchangeisfrom beneficial interest in a Restricted Global
Noteto Restricted Certificated Note. In connection with the Exchange of the Owner’s
beneficial interest in a Restricted Global Note for a Restricted Certificated Note with an
equal principal amount, the Owner hereby certifies that the Restricted Certificated Noteis
being acquired for the Owner’ s own account without transfer. Upon consummation of
the proposed Exchange in accordance with the terms of the Indenture, the Restricted
Certificated Note issued will continue to be subject to the restrictions on transfer
enumerated in the Private Placement Legend printed on the Restricted Certificated Note
and in the Indenture and the Securities Act of 1933, as amended (the “ Securities Act”).

(b) O Check if Exchangeisfrom Restricted Certificated Note to beneficial
interest in a Restricted Global Note. In connection with the Exchange of the Owner’s
Restricted Certificated Note for a beneficial interest in the[CHECK ONE] [ Rule 144A
Global Note, [1 Regulation S Global Note with an equal principal amount, the Owner
hereby certifies (i) the beneficial interest being acquired for the Owner’ s own account
without transfer and (i) such Exchange has been effected in compliance with the transfer
restriction applicable to the Restricted Global Notes and pursuant to and in accordance
with the Securities Act, and in compliance with any applicable blue sky securities laws of
any state of the United States. Upon consummation of the proposed Exchange in
accordance with the terms of the Indenture, the beneficial interest issued will be subject
to the restrictions on transfer enumerated in the Private Placement Legend printed on the
relevant Restricted Global Note and in the Indenture and the Securities Act.

2. Exchange of Restricted Certificated Notes or Beneficial I nterestsin a Restricted
Global Notefor Unrestricted Certificated Notes or Beneficial | nterestsin an
Unrestricted Global Note

(8 O Check if Exchangeisfrom beneficial interest in a Restricted Global
Noteto beneficial interest in an Unrestricted Global Note. In connection with the
Exchange of the Owner’s beneficial interest in a Restricted Globa Note for abeneficia
interest in an Unrestricted Global Note in an equal principal amount, the Owner hereby
certifies (i) the beneficial interest is being acquired for the Owner’s own account without
transfer, (ii) such Exchange has been effected in compliance with the transfer restrictions
applicable to the Global Notes and pursuant to and in accordance with the Securities Act,
(iii) the restrictions on transfer contained in the Indenture and the Private Placement
Legend are not required in order to maintain compliance with the Securities Act and
(iv) the beneficia interest in an Unrestricted Global Note is being acquired in compliance
with any applicable blue sky securities laws of any state of the United States.
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(b) O Check if Exchangeisfrom beneficial interest in a Restricted Global
Noteto Unrestricted Certificated Note. In connection with the Exchange of the
Owner’s beneficial interest in a Restricted Global Note for an Unrestricted Certificated
Note, the Owner hereby certifies (i) the Certificated Note is being acquired for the
Owner’s own account without transfer, (ii) such Exchange has been effected in
compliance with the transfer restrictions applicable to the Restricted Global Notes and
pursuant to and in accordance with the Securities Act, (iii) the restrictions on transfer
contained in the Indenture and the Private Placement Legend are not required in order to
maintain compliance with the Securities Act and (iv) the Certificated Note is being
acquired in compliance with any applicable blue sky securities laws of any state of the
United States.

(c) O Check if Exchangeisfrom Restricted Certificated Note to beneficial
interest in an Unrestricted Global Note. In connection with the Owner’ s Exchange of
a Restricted Certificated Note for a beneficial interest in an Unrestricted Global Note, the
Owner hereby certifies (i) the beneficial interest is being acquired for the Owner’sown
account without transfer, (ii) such Exchange has been effected in compliance with the
transfer restrictions applicable to Restricted Certificated Notes and pursuant to and in
accordance with the Securities Act, (iii) the restrictions on transfer contained in the
Indenture and the Private Placement Legend are not required in order to maintain
compliance with the Securities Act and (iv) the beneficial interest is being acquired in
compliance with any applicable blue sky securities laws of any state of the United States.

(d) O Check if Exchangeisfrom Restricted Certificated Noteto
Unrestricted Certificated Note. In connection with the Owner’s Exchange of a
Restricted Certificated Note for an Unrestricted Certificated Note, the Owner hereby
certifies (i) the Unrestricted Certificated Note is being acquired for the Owner’s own
account without transfer, (ii) such Exchange has been effected in compliance with the
transfer restrictions applicable to Restricted Certificated Notes and pursuant to and in
accordance with the Securities Act, (iii) the restrictions on transfer contained in the
Indenture and the Private Placement Legend are not required in order to maintain
compliance with the Securities Act and (iv) the Unrestricted Certificated Note is being
acquired in compliance with any applicable blue sky securities laws of any state of the
United States.
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This certificate and the statements contained herein are made for your benefit and
the benefit of the I ssuer.

[Insert Name of Transferor]

by

Name:
Title:

Dated:
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EXHIBIT D

FORM OF SUPPLEMENTAL INDENTURE
TO BEDELIVERED BY SUBSEQUENT GUARANTORS

SUPPLEMENTAL INDENTURE (this“ Supplemental Indenture”), dated as of

,20__, among (the “ Guaranteeing Subsidiary”), asubsidiary of
Ocean Rig UDW Inc. (or its permitted successor), a Marshall 1slands corporation (the
“Issuer”), and Deutsche Bank Trust Company Americas, a New Y ork banking
corporation, as Trustee under the Indenture referred to below (the “ Trustee”).

WITNESSETH

WHEREAS, the Issuer has heretofore executed and delivered to the Trustee an
indenture (the “Indenture”), dated as of March 26, 2014 providing for the issuance of
7.25% Senior Notes due 2019 (the “Notes’);

WHEREAS, the Indenture provides that under certain circumstances the
Guaranteeing Subsidiary shall execute and deliver to the Trustee a supplemental
indenture pursuant to which the Guaranteeing Subsidiary shall unconditionally guarantee
all of the Issuer’s Obligations under the Notes and the Indenture on the terms and
conditions set forth herein (the “ Note Guarantee”); and

WHEREAS, pursuant to Section 9.01 (“Without Consent of Holders’) of the
Indenture, the Trustee is authorized to execute and deliver this Supplemental Indenture.

NOW, THEREFORE, in consideration of the foregoing and for other good and
valuable consideration, the receipt of which is hereby acknowledged, the Guaranteeing
Subsidiary and the Trustee mutually covenant and agree for the equal and ratable benefit
of the Holders as follows:

1. Capitalized Terms. Capitalized terms used herein without definition shall have
the meanings assigned to them in the Indenture.

2. Agreement To Guarantee. The Guaranteeing Subsidiary hereby agreesto
provide an unconditional Note Guarantee on the terms and subject to the conditions set
forth in the Note Guarantee and in the Indenture, including but not limited to Article XI1
thereof, and subject to the limitations therein. By execution of this Supplemental
Indenture, the Guaranteeing Subsidiary hereby agrees that it has become a Guarantor
under the Indenture and is providing a Note Guarantee in accordance with Article XI of
the Indenture.

3. No Recourse Against Others. No director, officer, employee, incorporator or
stockholder of the Issuer or any Guarantor, as such, will have any liability for any
obligations of the Issuer or the Guarantors under the Notes, the Indenture or the Note
Guarantees or for any claim based on, in respect of, or by reason of, such obligations or
their creation. Each Holder by accepting a Note waives and releases all such liability.
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The waiver and release are part of the consideration for issuance of the Notes. The
waiver may not be effective to waive liabilities under applicable securities laws.

4. New York Law To Govern. THIS SUPPLEMENTAL INDENTURE AND
THE RIGHTS AND DUTIES OF THE PARTIES HEREUNDER SHALL BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF
THE STATE OF NEW YORK.

5. Counterparts. The parties may sign any number of copies of this Supplemental
Indenture. Each signed copy will be an original, but all of them together represent the
same agreement. The exchange of copies of this Supplemental Indenture and of signature
pages by facsimile or PDF transmission shall constitute effective execution and delivery
of this Supplemental Indenture as to the parties hereto and may be used in lieu of the
original Supplemental Indenture and signature pages for all purposes.

6. Effect of Headings. The Section headings herein are for convenience only and
shall not affect the construction hereof.

7. The Trustee. The Trustee shall not be responsible in any manner whatsoever
for or in respect of the validity or sufficiency of this Supplemental Indenture or for or in
respect of the recitals contained herein, al of which recitals are made solely by the
Guaranteeing Subsidiary and the I ssuer.
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IN WITNESS WHEREOF, the parties hereto have caused this Supplemental
Indenture to be duly executed, all as of the date first above written.

Dated: , 20

[NEW GUARANTOR],

by

Name:
Title:

OCEAN RIG UDW INC.

by

Name:
Title:

DEUTSCHE BANK TRUST COMPANY
AMERICAS, as Trustee

by: Deutsche Bank National Trust
Company

by

Name:
Title:

by

Name:
Title:
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Chapter 15

OCEAN RIG UDW INC,, et al.,! Case No. 17-10736 (MQ)

Debtors in Foreign Proceedings. (Jointly Administered)

N’ N N N N N N

ORDER GRANTING JOINT PROVISIONAL LIQUIDATORS’ MOTION PURSUANT
TO SECTIONS 105(a), 1507, 1509(b)(2)-(3), 1517(d), 1521(a) AND 1525(a) OF THE
BANKRUPTCY CODE FOR AN ORDER GIVING FULL FORCE
AND EFFECT TO CAYMAN SCHEMES OF ARRANGEMENT

Upon consideration of the Motion (the “Motion”) of Simon Appell of AlixPartners
Services UK LLP and Eleanor Fisher of Kalo (Cayman) Ltd. (formerly AlixPartners (Cayman)
Limited), in their capacities as the joint provisional liquidators and authorized foreign
representatives in the Cayman Proceedings® before the Cayman Court concerning the Debtors
herein, pursuant to sections 105(a), 1507, 1509(b)(2)-(3), 1517(d), 1521(a) and 1525(a) of the
Bankruptcy Code, for the permanent injunctive and related relief described below in support of
court-approved and creditor-endorsed Schemes in respect of each Debtor; and it appearing that
the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334 and 157 and the
amended standing order of reference to bankruptcy judges dated January 31, 2012 signed by

Chief Judge Loretta A. Preska, and it appearing that venue is proper before this Court pursuant to

! UDW, a foreign Debtor, is a Cayman Islands exempted company with registration number 310396. DRH,

DFH, and DOV are each foreign Debtors that are non-resident corporations registered in the Republic of the
Marshall Islands with RMI registration numbers 32563, 61701, and 55652, respectively, and which are registered as
foreign companies in the Cayman Islands with Cayman Islands registration numbers 316134, 316135, and 316137,
respectively. The Debtors have a registered address in the Cayman Islands of ¢/o Maples Corporate Services
Limited, P.O. Box 309, Ugland House, South Church Street, George Town, Grand Cayman, KY1-1104, Cayman
Islands, and business address ¢/o Ocean Rig Cayman Management Services, SEZC Limited, 3rd F1. Flagship
Building, Harbour Drive, Grand Cayman, Cayman Islands.

2 Capitalized terms used herein and not otherwise defined shall have the meanings ascribed to such terms in

the Motion.
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28 U.S.C. § 1410; and the Court having considered and reviewed the Motion and having held a
hearing to consider the Relief Requested in the Motion on September 20, 2017 (the “Hearing”);
and it appearing that timely notice of the filing of the Motion and the Hearing has been given to
the Notice Parties; and it appearing that notice of the Motion and the Hearing was published in
the Wall Street Journal (International Edition) and through a press release which has been
posted on the Debtors’ corporate website and Information Agent website; and it appearing that
no other or further notice need be provided; and upon all of the proceedings had before the
Court; and after due deliberation and sufficient cause appearing therefor, it is hereby

FOUND, that:

l. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157
and 1334 and the amended standing order of reference to bankruptcy judges dated
January 31, 2012 signed by Chief Judge Loretta A. Preska.

2. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(1) and (2)(A),
(O) and (P), and the Court may enter a final order in respect of it under Article III of the
United States Constitution.

3. Notwithstanding Bankruptcy Rule 7062, made applicable to these Chapter
15 Proceedings by Bankruptcy Rule 1018, this Order shall be immediately effective and
enforceable upon its entry, and upon its entry, shall be final and appealable as
contemplated by 28 U.S.C. § 158(a).

4. Venue is proper in this district pursuant to 28 U.S.C. § 1410.

5. The Petitioners have standing to bring the Motion pursuant to section

1509(b) of the Bankruptcy Code.
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6. The Relief Requested in the Motion is necessary to effectuate the purpose
of chapter 15 and to protect the Debtors, their assets and the interests of their creditors
and other parties in interest.

7. The Debtors and the Petitioners are entitled to all of the Relief Requested
in the Motion.

8. Appropriate notice of the filing of the Motion and Hearing was given,
which notice is deemed adequate for all purposes, and no other or further notice need be
given.

0. The relief granted hereby is necessary and appropriate, in the interests of
the public and of international comity, not inconsistent with the public policy of the
United States, warranted pursuant to sections 105(a), 1507, 1509(b)(2)-(3), 1517(d),
1521(a) and 1525(a) of the Bankruptcy Code and will not cause hardship to creditors of
the Debtors or other parties-in-interest that is not outweighed by the benefits of granting
that relief.

10.  Absent the Relief Requested, the Debtors may be subject to the
prosecution of judicial, quasi-judicial, arbitration, administrative or regulatory actions or
proceedings in connection with a claim against the Debtors or their property in the United
States, thereby interfering with and causing harm to, the Debtors, their creditors, and
other parties in interest in the Cayman Proceedings and, as a result, the Debtors, their
creditors, and such other parties in interest would suffer irreparable injury for which there
is no adequate remedy at law.

11.  Absent the Relief Requested, the efforts of the Debtors, the Cayman Court

and the Petitioners in conducting the Cayman Proceedings and effecting restructuring
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under the Schemes and Cayman law may be thwarted by the actions of certain creditors, a

result inimical to the purposes of chapter 15 as reflected in section 1501(a) of the

Bankruptcy Code.

For all of the foregoing reasons, and for the reasons stated by the Court on the record of

the Hearing, and after due deliberation and sufficient cause appearing therefor, it is hereby

ORDERED, ADJUDGED AND DECREED, that:

1. the Relief Requested is granted and any objections are overruled with prejudice;

2. as of the Scheme Effective Date,

a.

the Sanction Orders, the Schemes, the Restructuring Documents and all
other agreements related thereto are hereby recognized, granted comity
and given full force and effect and are binding upon and enforceable
against all entities (as that term is defined in section 101(15) of the
Bankruptcy Code) in accordance with their terms, and such terms shall be
binding upon and fully enforceable against the Scheme Creditors, whether
or not they have actually agreed to be bound by the Schemes or have
participated in the Cayman Proceedings;

any judgment that purports to determine the liability of any entity released
pursuant to the Schemes with respect to any debt cancelled, discharged,
assigned or restructured under the Schemes or as a result of Cayman
Islands law relating to the Schemes is unenforceable in the United States,
in each case to the extent inconsistent with the Schemes, the Restructuring

Documents or Cayman Islands law;
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c. all entities are permanently enjoined from commencing or continuing in
any manner, directly or indirectly, including by way of counterclaim, any
action, suit or other proceeding (including judicial proceedings, quasi-
judicial proceedings, administrative proceedings, arbitration or mediation),
employing any process, or performing any act to collect, recover or offset
(except as expressly provided in the Schemes and the Restructuring
Documents) any debt cancelled, discharged, assigned or restructured under
the Schemes or Restructuring Documents, or seeking any related
discovery, in each case to the extent inconsistent with the Schemes, the
Restructuring Documents or Cayman Islands law;

d. all entities are permanently enjoined from commencing or continuing in
any manner, directly or indirectly, including by way of counterclaim, any
action, suit or other proceeding (including judicial proceedings, quasi-
judicial proceedings, administrative proceedings, arbitration or mediation),
employing any process, or performing any act to collect, recover or offset
(except as expressly provided in the Schemes and Restructuring
Documents) any debt cancelled, discharged, assigned or restructured under
the Schemes or Restructuring Documents, against property of any member
of the Group within the territorial jurisdiction of the United States (or of
any direct or indirect transferee of or successor to any property of any
member of the Group), including (i) levying, attaching, collecting or
otherwise recovering such property, (ii) enforcing against such property

any judgment, award, determination, decree, assessment, garnishment or
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order against any member of the Group, or (iii) creating, perfecting or
otherwise enforcing any lien or encumbrance against such property, in
each case to the extent inconsistent with the Schemes, the Restructuring
Documents or Cayman Islands law;

e. all entities are permanently enjoined from (i) transferring, relinquishing or
disposing of any property of any member of the Group located within the
territorial jurisdiction of the United States, or (ii) taking or continuing any
act to obtain possession of, commingle, or exercise control over, such
property, in each case to the extent inconsistent with the Schemes, the
Restructuring Documents or Cayman Islands law;

f. all entities subject to this Court’s jurisdiction are permanently enjoined
from taking any action inconsistent with the Schemes, the Restructuring
Documents or Cayman law, including against any member of the Group or
its property within the United States;

g. all entities are permanently enjoined from commencing or continuing in
any manner, directly or indirectly, including by way of counterclaim, any
action, suit or other proceeding (including judicial proceedings, quasi-
judicial proceedings, administrative proceedings, arbitration or mediation),
employing any process, against the Parties in respect of any claim or cause
of action arising out of or relating to any action taken or omitted to be
taken by any of the Parties in connection with the Cayman Proceedings,

these proceedings or the restructuring implemented by the Schemes;
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h. no action taken by the Petitioners in preparing, disseminating, applying
for, implementing or otherwise acting in furtherance of the Schemes, the
Restructuring Documents or any order entered in or in respect of the
Chapter 15 Proceedings (including any adversary proceedings or contested
matters) will be deemed to constitute a waiver of any immunity afforded
the Petitioners, including pursuant to section 1510 of the Bankruptcy
Code;

1. the Petitioners are authorized to take all actions necessary to effectuate the
relief granted pursuant to this Order;

J- jurisdiction is retained with respect to the effect, enforcement, amendment
or modification of this Order;

k. this Order shall be effective and enforceable immediately upon entry and
shall constitute a final order within the meaning of 28 § U.S.C. 158(a); and

1. the notice of the Motion and the Hearing provided as set forth in the Motion
is deemed just and adequate for all purposes, and no other or further notice

need be given.

IT IS SO ORDERED.

Dated: September 20, 2017
New York, New York

/s/ Martin Glenn
MARTIN GLENN
United States Bankruptcy Judge
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IN THE HIGH COURT
OF THE
REPUBLIC OF THE MARSHALL ISLANDS

HIGHLAND FLOATING RATE
OPPORTUNITIES FUND, HIGHLAND
GLOBAL ALLOCATION FUND,
HIGHLAND LOAN MASTER FUND, L.P.,
HIGHLAND OPPORTUNISTIC CREDIT
FUND, AND NEXPOINT CREDIT
STRATEGIES FUND,

CIVIL ACTION NO. 2017-198

Plaintiffs,
V.

DRYSHIPS INC,,

OCEAN RIG INVESTMENTS INC., TMS
OFFSHORE SERVICES LTD., SIFNOS
SHAREHOLDERS INC., AGON SHIPPING
INC.,

ANTONIOS KANDYLIDIS, and GEORGE
ECONOMOU,

N’ N N N N N N N N N N N N N N N N N N N

Defendants.

DECLARATION OF CARLOLINE MORAN
IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

I, CAROLINE MORAN, attest to the facts set forth herein based upon my personal
knowledge, and could and would testify competently to the matters set forth herein if called upon
to do so:

1. I am a partner in the dispute resolution and insolvency department of the law firm
Maples and Calder (“Maples”) resident in the Cayman Islands. I am over 21 years of age and am
not a party to this lawsuit. I make this declaration in support of the motion of Defendants
DryShips Inc., Ocean Rig Investments Inc. (“ORI”), TMS Offshore Services Ltd., Sifnos

Shareholders Inc., Agon Shipping Inc. (“Agon”), Antonios Kandylidis and George Economou
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(collectively, “Defendants”) to dismiss the Complaint in the above-captioned action filed by
Plaintiffs Highland Floating Rate Opportunities Fund, Highland Global Allocation Fund,
Highland Opportunistic Credit Fund, Highland Loan Master Fund, L..P. and NexPoint Credit
Strategies Fund (collectively, “Plaintiffs” or “Highland”).

2. Maples has represented Ocean Rig UDW Inc. (“UDW?”), Drill Rigs Holdings Inc.
(“DRH”), Drillships Financing Holding Inc. (“DFH”) and Drillships Ocean Ventures Inc.
(“DOV,” and together with UDW, DRH and DFH, the “Ocean Rig Debtors”) in Cayman Islands
court proceedings concerning the restructuring of approximately $3.69 billion of debt (excluding
accrued and unpaid interest). The restructuring has resulted in a massive deleveraging of the
Ocean Rig Debtors through the exchange of this debt for new equity in UDW, cash payments of
approximately $288 million, and new secured debt of $450 million. I have played a leading role
in Maples’ representation of the Ocean Rig Debtors.

THE CAYMAN ISLANDS PROCEEDINGS

3. On March 27, 2017, to implement their restructuring in accordance with Cayman
Islands procedures, the Ocean Rig Debtors filed what are known as “winding up petitions” in the
Grand Court of the Cayman Islands (the “Cayman Court”). The purpose of filing the winding up
petitions was to facilitate the appointment of joint provisional liquidators (“JPLs”) to oversee the
restructuring. By order of the Cayman Court dated March 27, 2017, two JPLs were appointed.
Upon their appointment, provisional liquidation proceedings were commenced under Part V of
the Cayman Islands Company Law (2016 Revision).

4. Then, on May 22, 2017, the Ocean Rig Debtors filed petitions with the Cayman
Court commencing what are known as scheme of arrangement proceedings by which the Debtors
sought Cayman Court approval of schemes of arrangement effecting their financial restructuring

(the “Schemes of Arrangement”).
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5. Schemes of arrangement under the laws of the Cayman Islands are similar in
many respects to Chapter 11 plans under United States bankruptcy practice. Cayman Islands
schemes of arrangement classify creditor claims with other similarly situated claims. Certain
approval thresholds are then applied to determine whether a class has approved a scheme at a
creditors meeting convened for the purpose of voting on the scheme. In order for a class of
claims to approve a scheme under Cayman Islands law, the scheme must be approved by a
majority in number of the affected creditors holding seventy-five percent (75%) in value of each
class of claims classified under the relevant scheme. The determination whether these thresholds
are met is made based on the claims held by those creditors who actually vote on the schemes.

6. There are three main events in the implementation of a scheme of arrangement
under Cayman Islands law. The first of these events is the “convening” or “directions” hearing,
at which the debtor must justify, and creditors may contest, the classification of claims under the
scheme. Before the convening hearing, the debtor must consider sending a detailed practice
statement letter to affected creditors describing the schemes and advising them of the convening
hearing, the proposed classes of creditors and the process of implementing the scheme. During
the convening hearing, the court will also consider the level of disclosure in the debtor’s
“explanatory statement,” which is similar to a disclosure statement in U.S. bankruptcy practice,
to ensure that it contains all information reasonably necessary for creditors to make an informed
decision about the merits of the proposed scheme. An explanatory statement will ordinarily
contain financial projections establishing that the debtor is reasonably likely to be able to
perform to plan and financial analysis indicating that recoveries under the scheme exceed the
recoveries that affected creditors would receive under the likely alternative to the scheme

(typically a liquidation).
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7. The second main event is known as a “creditors’ meeting.” If the proposed
classification regime and the explanatory statement disclosure are approved by the court at the
conclusion of the convening hearing, the explanatory statement and the scheme are then made
available to affected creditors, notifying them of the time and place of the creditors’ meeting.
The creditors may vote on the scheme at the creditors’ meeting, in person or by proxy.

8. The third and final main event in Cayman Islands scheme of arrangement
proceedings is known as a “sanction hearing.” If each class of creditors has approved the
scheme by the voting thresholds described above, the court will conduct a sanction hearing to
consider whether to approve the scheme. At the sanction hearing, the court will consider
whether the scheme is fundamentally fair to the creditors affected by the scheme. The accepted
test is whether the proposed arrangement is fair such that an intelligent and honest creditor, being
a member of the class concerned and acting in respect of his own interests, might reasonably
vote in favor of the scheme of arrangement.

THE CONVENING HEARING

9. The Cayman Court conducted a convening hearing in respect of the Ocean Rig
Debtors’ Schemes of Arrangement on July 11, 12 and 13, 2017 (the “Convening Hearing”). At
the Convening Hearing, the Cayman Court considered whether it would permit the Debtors to
convene meetings (“Creditors’ Meetings™) of the creditors affected by the Schemes of
Arrangement (the “Scheme Creditors”) for the purpose of considering the Schemes of
Arrangement and, if thought fit by the Scheme Creditors, approving each Scheme.

10.  Notice of the Convening Hearing was provided to creditors by means described in
the Declaration of Stephen Phillips (the “Phillips Declaration™), a true and cotrect copy of which
annexed hereto as Exhibit A, at paragraphs 15-18, and the Declaration of James F. Daloia (the

“Daloia Declaration” or “Daloia Decl.”), a true and correct copy of which is annexed hereto as

4
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Exhibit B, at paragraphs 22-26. Moreover, the Ocean Rig Debtors provided Highland with a
copy of the proposed explanatory statement and the Schemes of Arrangement more than six
weeks before the Convening Hearing,

11.  Creditors were afforded the opportunity to attend, raise objections and present
evidence to be heard by the Cayman Court at the Convening Hearing.

12, Prior to September 22, 2017 when the Schemes of Arrangement were
consummated (as discussed in more detail below), Highland held approximately $74 million of
New York law governed unsecured notes issued by UDW, at 7.25% annual interest, due 2019
(the “UDW Notes™).

13.  The same five Highland entities that are Plaintiffs in this action appeared at the
Convening Hearing and objected to the UDW Scheme of Arrangement. Highland did not raise
objections to any of the other Schemes of Arrangement.

14.  Asto the UDW Scheme, Highland objected to, inter alia, the classification of
claims under the UDW Notes in a single class together with certain other claims. The indenture
trustee in respect of the UDW Notes appeared at the Convening Hearing and supported the
classification objection raised by Highland.®> No other party objected to any of the Schemes of
Arrangement at the Convening Hearing.

15.  Highland also complained that if the Schemes of Arrangement were approved,
Highland would be deprived of the ability to prosecute the fraudulent conveyance claims that it

is now attempting to pursue in this action.

! In the interest of efficiency, the voluminous exhibits to the Phillips and Daloia declarations are omitted from the
copies annexed to this declaration, but I understand that the Defendants will be pleased to provide those exhibits to
the Court if the Court believes that it would be helpful for them to do so.
? The Ocean Rig Debtors also issued practice statement letters to the Scheme Creditors, including Highland. Phillips
Decl, 9 11-14; Daloia Decl. §Y 16-21.
* The indenture trustee that appeared at the hearing had recently been appointed by Highland to replace the original
indenture trustee.
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16. Specifically, as discussed in more detail in the accompanying declaration of Evan
Hollander, Highland had previously submitted to the United States Bankruptcy Court for the
Southern District of New York a draft complaint asserting fraudulent conveyance claims against
UDW and the Defendants herein (the “Draft New York Complaint”). I understand that the Draft
New York Complaint asserted virtually identical allegations to those that Highland alleges
herein, with the primary differences being:

o The Draft New York Complaint alleged claims under New York’s Debtor and

Creditor Law, whereas Highland purports herein to bring essentially the same

claims under certain Delaware statutes and common law;

o UDW is named as a defendant in the Draft New York Complaint, but not in the
Complaint herein; and

o The Complaint herein seeks certain declaratory relief that Highland did not seek
in the Draft New York Complaint.

17.  Highland’s counsel represented to the Cayman Court at the Convening Hearing:
“[I]f the UDW scheme becomes effective, Highland will cease to be a creditor of UDW and,
hence, will be unable to pursue its draft complaint.” Transcript of proceedings conducted on
July 13, 2017, a true and correct copy of excerpts of which is annexed hereto as Exhibit C, at
468:13-17; see also id. at 486:24-487:7 (“Highland and the 2019 Notes Creditors will lose their
standing as creditors by reason of the scheme, notwithstanding that our debts will not have been
paid in full and yet we will lose our right to claim in respect of that indebtedness, not against
UDW, but against third parties.”).

18.  Each of Highland’s objections was rejected by the Cayman Court or deferred to
the sanction hearing, and the Ocean Rig Debtors were authorized to convene their Creditors’

Meetings on August 11, 2017.
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19.  Annexed hereto as Exhibit D is a true and correct copy of the Expert Opinion of
Paul N, Silverstein sworn to on June 20, 2017 that Highland submitted in connection with its
objections at the Convening Hearing.

THE CREDITORS’ MEETINGS

20.  Notice of the Creditors’ Meetings, including a link to the explanatory statement,
an accompanying press release and a subsequent reminder press release, were provided in the
manner described in the Phillips Declaration at paragraphs 22-29 and Daloia Declaration
paragraphs 30-39.

21, All Scheme Creditors had the opportunity to ask questions and let their views be
known at the relevant Creditors’ Meeting. Highland exercised this right by asking several
questions at the UDW Creditors’ Meeting.

22,  Each Scheme of Arrangement was ultimately approved by the required
percentages of Scheme Creditors, Indeed, Highland was the only Scheme Creditor to vote
against approval of any of the Schemes of Arrangement.

23.  The UDW Scheme of Arrangement was the only scheme as to which Highland
voted. As reflected in the Daloia Declaration, of the $3?691,697,000 of indebtedness to be
restructured under the UDW Scheme (excluding accrued and unpaid interest), creditors holding
$3,548,907,492.01 (or 96.08% of all UDW Scheme indebtedness) voted on the Scheme. Of this
amount, 330 creditors (representing 98.51% of the votes cast) holding $3,472,785,492.01 of the
UDW Scheme indebtedness (representing 97.91% of the amount voted) voted to accept the
UDW Scheme, with only the five Highland Plaintiffs (representing 1.49% of the vote cast)
holding $74,122,000 of the UDW Scheme indebtedness (representing 2.09% of the amount

voted) voting to reject the UDW Scheme. Daloia Decl. 9§ 48.
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24, The DFH, DOV and DRH schemes each received the unanimous support of the
Scheme Creditors who voted.

THE SANCTION HEARING

25.  The Cayman Court conducted the Sanction Hearing on September 4, S and 6,
2017.

26.  Notice of the Creditors” Meeting results and the schedule for the Sanction Hearing
were provided to Scheme Creditors in the manner described in the Phillips Declaration at
paragraphs 30-33 and Daloia Declaration paragraphs 49-52.

27.  Again, the same five Highland entities that are Plaintiffs in this proceeding
appeared at the Sanction Hearing and opposed the UDW Scheme of Arrangement. Highland was
the only party that opposed any of the Schemes.

28.  As at the Convening Hearing, one of Highland’s primary arguments at the
Sanction Hearing was that the UDW Scheme was unfair and inequitable because it would cancel
and release all claims under the UDW Notes (as discussed in more detail below), and thus
deprive Highland of its status as a creditor of UDW and its standing to pursue the claims alleged
in the Draft New York Complaint.

29.  Highland’s counsel submitted to the Cayman Court what is known as a “skeleton
argument” on behalf of Highland (the “Skeleton Argument”). Under Cayman Islands practice, a
skeleton argument summarizes the primary points that counsel wishes to argue; counsel then
elaborates on those arguments orally at the hearing.

30.  Inits Skeleton Argument, Highland represented to the Cayman Court: “[T]he
effect of the UDW Scheme is to remove Highland’s status as a creditor capable of pursuing the

Draft Complaint, or any other claim arising out of the matters alleged therein which is
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conditional upon its creditor status.” Skeleton Argument, a true and correct copy of which is
annexed hereto as Exhibit E, § 57.

31.  Highland’s counsel amplified on this point at the Sanction Hearing. For instance,
counsel stated: “[W]e submit to the Court that in the present case the issue is whether the Court
should sanction the scheme, the inevitable effect of which is the deprivation of Highland’s status
as a creditor, and hence, its ability to pursue any claim is dependent upon that status.” Transcript
of proceedings on September 5, 2017, a true and correct copy of excerpts of which is annexed
hereto as Exhibit F, at 923:20-25,

32.  Highland argued for an alternative arrangement under which its status as a
creditor would be maintained so that it would continue to have standing to pursue the claims set
forth in the Draft New York Complaint — i.e., the same fraudulent conveyance claims that it now
seeks to pursue in this action. Skeleton Argument 4 61-64.

33.  Highland made these arguments notwithstanding that the UDW Scheme of
Arrangement provides for the establishment of a litigation trust (the “Preserved Claims Trust™)
for the benefit of all holders of UDW Scheme indebtedness, including Highland. Under the
UDW Scheme, all causes of action are assigned to the Preserved Claims Trust that (i) are held by
UDW, Defendant Agon or Defendant ORI arising out of the circumstances identified in the Draft
New York Complaint or (ii) arise out of dividend payments paid by UDW during the period
October 2014 to June 2015, The Preserved Claims Trust has initial funding of $1.5 million
provided by the reorganized debtors, and the former JPLs of the Debtors are appointed as
fiduciaries responsible for the investigation and potential pursuit of any claims transferred to the
Preserved Claims Trust. Any recovery by the Preserved Claims Trust trustees is to be distributed
for the benefit of all UDW Scheme Creditors, including Highland. Pursuant to clause 4.3 of the

Preserved Claims Trust Deed, Highland had the right to appoint an enforcer with a right to
9
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enforce the terms of the Preserved Claims Trust within two weeks of the Restructuring Effective
Date (as defined at paragraph 50 below). Highland did not exercise this right. A true and correct
copy of the Preserved Claims Trust Deed is annexed hereto as Exhibit G.

34,  Highland argued that the Preserved Claims Trust would be inadequate to protect
its interests because Highland would lose the ability to control the litigation. See, e.g., Skeleton
Argument § 60(b); Transcript of Sept. 5, 2017 proceedings, Exh. F at 923:11-19.

35. The Cayman Court ultimately approved the Schemes of Arrangement and rejected
Highland’s arguments, as discussed in more detail below.

THE EFFECT OF THE SCHEMES ON HIGHLAND’S CLAIMS

36.  The UDW Scheme of Arrangement is most relevant to Highland because of
Highland’s status as a holder of UDW Notes. Moreover, this is the only Scheme that Highland
objected to at the Convening Hearing and the Sanction Hearing. A true and correct copy of the
UDW Scheme of Arrangement, without exhibits, is annexed hereto as Exhibit H.

37.  As a general proposition, the UDW Scheme provided for all UDW Scheme
indebtedness to be discharged in exchange for 18.94% of the equity in the reorganized UDW or,
alternatively, cash pursuant to a cash option that if exercised by a holder of UDW Scheme
indebtedness entitled such holder to a sum in cash equal to 6.9% of its claim in lieu of new
equity in UDW.

38. The “UDW Scheme Creditors” comprise:

. holders of the UDW Notes, including Highland;

o holders of certain notes issued by DRH, as creditors of UDW by virtue of a UDW
guarantee (the “DRH Guarantee™);

) the lenders in respect of certain term loans of DFH, as creditors of UDW by virtue
of a UDW guarantee (the “DFH Guarantee”); and

10
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39.

the lenders in respect of certain term loans of DOV, as creditors of UDW by
virtue of a UDW guarantee (the “DOV Guarantee,” and together with the DRH
Guarantee and the DFH Guarantee, the “Guarantees”™),

The specific terms of the UDW Scheme of Arrangement include the following;:

The order sanctioning the UDW Scheme becomes effective in accordance with its
terms on the “Lodgement Date,” being the date on which the Court order
sanctioning the UDW scheme is filed with the Cayman Islands Registrar of
Companies (see clause 3.1);

the compromise and arrangement effected by the UDW Scheme applies to all
UDW scheme claims and shall be binding on all UDW Scheme Creditors (see
clause 3.2);

the UDW Scheme Creditors release in full and absolutely, inter alia, all of their
claims against UDW arising directly or indirectly in relation to or in connection
with the UDW Notes or the Guarantees (see clause 5.1);

following the absolute release, or discharge, no UDW Scheme Creditor shall have
any remaining interest in or entitlement to any claim under the UDW Notes or the
Guarantees (see clause 5.2);

each UDW Scheme Creditor undertakes to treat all of its UDW scheme claims as
having been waived, cancelled or released in return for the scheme consideration
whether this has been paid to the Scheme Creditor, its nominated recipient(s) or a
holding period trustee4 pursuant to the terms of the Scheme (see clause 11(b));

each UDW Scheme Creditor irrevocably covenants to treat its claims as having
been fully and absolutely released (see clause 15(f));

The UDW Scheme of Arrangement and any non-contractual obligations arising
out of or in connection with the UDW Scheme are governed by the laws of the
Cayman Islands (see clause 28.1); and

The Cayman Islands Court shall have exclusive jurisdiction to hear and determine
any suit, action or proceedings and to settle any dispute arising out of the UDW
Scheme, or its implementation (see clause 28.1).

* Under clause 12.1 of the UDW Scheme of Arrangement, in circumstances where a scheme creditor is not able to
receive the scheme consideration which it is entitled to under the Scheme, either because for example the scheme
creditor (or its nominated recipient) is a “Disqualified Person” or a “Prohibited Transferee” (as defined in the
Schemes), or the scheme creditor has not submitted a validly completed Account Holder Letter or Lender Claim
Letter (as applicable), and a validly completed Confirmation Form (as applicable and defined in the Schemes) prior
to the applicable deadline (or as the Information Agent may decide in its absolute discretion), the scheme creditor’s
entitlement will be issued to GLAS Trustees Limited, an independent professional trustee (the “Holding Period
Trustee”), who will hold such scheme creditor’s entitlement in trust for the relevant scheme creditor for a period of
three (3) years from the date that the restructuring becomes effective.
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40.  Similarly, all claims in respect of the secured notes issued by DRH were released
under Clause 5 of the DRH Scheme, and the claims in respect of the term loan facilities of DFH
and DOV were partially released with the balance thereof being transferred to UDW under
Clause 5 of each of the DFH Scheme and the DOV Scheme.

41.  As Highland repeatedly emphasized in its arguments to the Cayman Court, the
end result of the Schemes of Arrangement is that, now that the Schemes are effective (as
discussed further below), Highland is no longer a creditor of UDW or any of the other Ocean Rig
Debtors. Indeed, the UDW Notes have been discharged.

THE CAYMAN COURT’S APPROVAL OF THE SCHEMES

42.  The Cayman Court entered orders sanctioning, or approving, the Schemes of
Arrangement on September 15, 2017 (the “Sanction Orders™). A true and correct copy of the
Sanction Order in respect of the UDW Scheme of Arrangement, without attachments, is annexed
hereto as Exhibit I

43, The Cayman Court also issued a Judgment (the “Cayman Judgment”) on
September 18, 2017, setting forth its reasons for sanctioning the Schemes of Arrangement. A
true and correct copy of the Cayman Judgment is annexed hereto as Exhibit J.

44,  The Cayman Court found that “[t]he restructuring of all four schemes put together
is the best way of maximizing value for the creditors of the Group.” Cayman Judgment § 130.
Furthermore, “[u]nder each of the four Schemes the creditors achieve a better result than in a
liquidation. That is the position for the UDW 2019 Notes holders and the guarantee Scheme
Creditors alike.” Id.; see also id. § 11 (“[T]he alternative to the Schemes will involve inevitably
the liquidation of the Group and enforcement of security by creditors which it is accepted would

result in value destruction generally for all creditors.”); § 14 (“The estimated recovery for
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Scheme Creditors under the Schemes is appreciably higher in each case than the estimated
recovery the creditors would receive on a liquidation.”).

45.  This is equally as true for Highland as it is for other creditors. Id, 4 18 (noting
that Highland opposed the UDW Scheme “notwithstanding that if the UDW Scheme becomes
effective, Highland would also fare better than on a liquidation.”).

46.  The Cayman Court also addressed Highland’s admission that it would lack
standing to pursue the fraudulent conveyance claims at issue in this case once the Schemes of
Arrangement had become effective:

A significant feature of Highland’s objection to being forced into a single
class involves a draft Complaint which alleges that UDW and/or certain of
its subsidiaries had improperly or fraudulently transferred property to
related third parties and that such transactions should be set aside as

fraudulent conveyances under the New York Debtor and Creditor Law.

Highland argues that the effect of the UDW Scheme is to remove entirely
its status as a creditor of UDW and hence its ability to bring those claims.

1d |4 22-23; see also id. 4 105 (“The effect of the UDW Scheme is to remove Highland’s status
as a creditor capable of pursuing the draft Complaint ....”).

47.  The Cayman Court concluded that the Preserved Claims Trust adequately
addresses the fraudulent conveyance claims. Indeed, it concluded that “the PCT is a much fairer
way of dealing with any claims that may properly be asserted against officers of UDW and their
affiliate’s” because “[i]t treats all of UDW’s Scheme Creditors rateably and does not give any
priority to anyone.” Id. 9§ 125; see also id. § 127 (“There are a number of uncertainties which
would arise in any litigation brought by Highland which, depending upon how it proceeds, could
well end up with an adverse result for the UDW Scheme Creditors. One of those consequences
is a disruption to the on-going management of the Group and another is potential competition

between the PCT claims and any claims Highland might seek to bring.”); 9 78 (“It is not a unique

13
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right of Highland alone to bring these claims. The PCT is set up so that if there is any value in
the claims, the UDW Scheme creditors would be entitled to share in that value.”); § 77 (“It seems
to me that no unfairness results from this to Highland as all UDW Scheme Creditors will benefit
from any recoveries pro-rata in accordance with the amount of their Scheme claims against
UDW.”).

48,  Copies of the Sanction Orders were duly filed with the Cayman Islands Registrar
of Companies on September 15, 2017.

49,  The time to commence an appeal from the Sanction Orders expired on
September 29, 2017. Highland did not commence an appeal. Nor did any other party. Thus, the
Sanction Orders are now final.

50.  The restructuring effective date for the Schemes of Arrangement occurred on
September 22, 2017 (the “Restructuring Effective Date™).

51.  Upon the Restructuring Effective Date, all creditor claims against UDW under the
UDW Notes, the DRH Guarantee, the DFH Guarantee and the DOV Guarantee were released in
full, in exchange for the UDW scheme consideration. Indeed, the indenture trustee in respect of
the UDW Notes has executed a Release of Notes, a true and correct copy of which is annexed

hereto as Exhibit K. Thus, Highland is no longer a creditor of UDW.

14

S.A314



HIGHLAND’S REQUEST FOR DECLARATORY RELIEF

52. T understand that Highland has asked this Court to declare “that any purported
release obtained in the Cayman insolvency proceeding be declared null and void and that
Plaintiffs’ standing to pursue their claims as creditors of an RMI corporation cannot be
collaterally attacked on the basis of the Cayman proceedings initiated in violation of § 128(5) of
the RMI Business Corporations Act.” Complaint, prayer for relief (b).

53. I further understand that Highland premises this request on allegations concerning
(1) the circumstances under which UDW redomiciled from the Republic of the Marshall Islands
to the Cayman Islands in April 2016, (2) an amendment of UDW’s Articles of Association and
(3) the purported unfairness of the UDW Scheme of Arrangement, along with certain other facts
alleged in Highland’s Ninth Cause of Action. Complaint 9 130-135.

54.  Highland of course litigated the fairness of the UDW Scheme of Arrangement
before the Cayman Court, as discussed above. Highland did not raise in the Cayman Court any
of the other facts or legal arguments set forth in the Ninth Cause of Action. This is so despite the
fact that it had every opportunity to do so.

55.  Pursuant to section 203(1) of the Companies Law, within 90 days of the
redomiciliation, UDW was required to make such amendments to its Articles of Association as
were necessary to ensure they conformed to the Cayman Islands Companies Law. At the same
time as those amendments, UDW’s Articles of Association were amended to add a new
Article 38, which provided: “The Board shall have the authority on behalf of the Company to
present a petition to the Grand Court of the Cayman Islands seeking to wind up the Company
without the prior approval of a resolution of the Members passed at a general meeting.” Unlike
certain other amendments done at the same time, the addition of Article 38 was not required as a

matter of Cayman law.

15

S.A.315



THE CAYMAN ISLANDS ANTI-SUIT PROCEEDINGS
56.  On 23 October 2017, UDW filed proceedings in the Cayman Islands against

Highland Loan Master Fund L.P., a Cayman Islands registered exempted limited partnership,

("Highland LMF")’ seeking:

56.1. an injunction prohibiting Highland LMF from prosecuting and/or continuing the
within proceedings in the RMI on the grounds that continuing such proceedings would
be a breach of the terms of the UDW Scheme of Arrangement, and/or an illegitimate
interference with the jurisdiction of the Cayman Islands Court, and/or unconscionable,
and/or oppressive, and/or vexatious; and

56.2. damages for losses caused to UDW by Highland LMF's breach of the terms of
the UDW Scheme of Afrangement.

57. A true and correct copy of these proceedings is annexed hereto as Exhibit L. The
proceedings were served on Highland LMF on 23 October 2017. Highland LMF is now
required to file an acknowledgment of service within 14 days of service and any evidence in
response within 28 days of service. On receipt of any such evidence from Highland LMF,
UDW will then have 14 days to file any evidence in reply. Once evidence is closed, UDW
will apply to the Cayman Islands Court to seek a hearing date.

I, CAROLINE MORAN, declare under penalty of law that the foregoing is true and
correct to the best of my knowledge and belief.

Dated: October 30, 2017

Cadire %fm

CAROLINE MORAN

> The other Highland entities that are plaintiffs in the within proceedings are not Cayman Islands entities.
16
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IN THE GRAND COURT OF THE CAYMAN ISLANDS
FINANCIAL SERVICES DIVISION

CAUSE NO: FSD 100, 101, 102 and 103 OF 2017 (RPJ)

IN THE MATTER OF THE COMPANIES LAW (2016 REVISION)
AND

IN THE MATTERS OF OCEAN RIG UDW INC., DRILL RIGS
HOLDINGS INC., DRILLSHIPS FINANCING HOLDINGS INC.

AND

DRILLSHIPS OCEAN VENTURES INC., (EACH IN PROVISIONAL

LIQUIDATION)
AND

IN THE MATTER OF SECTION 86 OF THE COMPANIES LAW
(2016 REVISION)

Volume 5 - Pages 434 - 570

The above-entitled cause came on for

hearing before the Honorable Raj Parker in Grand

Cayman, Cayman Islands on July 13, 2017 commencing at

9:32 a.m.
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paragraph 65 of our skeleton and we do it by
reference to paragraph 37 of Mr. Silverstein.
That's Al9. On page 13, he says, "Only creditors
have standing to sue to recover a fraudulent
conveyance under" the relevant sections in the New
York Debtor and Creditor Law. "A transferor
cannot bring" a claim "to set aside its own
fraudulent conveyance. And an essential element
of a claim for fraudulent conveyance is that a
Plaintiff be a creditor whose claim has been
impaired by the transfer in guestion."

THE COURT: Yes.

MR. TODD: And, My Lord, it follows,
therefore, that, if the UDW scheme becomes
effective, Highland will cease to be a creditor of
UDW and, hence, will be unable to pursue its draft
complaint.

THE COURT: Yes.

MR. TODD: What is left in the explanatory
statement is that Highland and the 2019 Notes
Creditors' claims are not preserved. What is to
go into the preserved claims trust are claims
which UDW has or may have, "Agon Shipping and/or
Ocean Rig Investments arising out of the

circumstances identified in the draft complaint,"
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reason I'm taking My Lord to BAT merely is to see
what Mr. Justice Neuberger has said about MB Group
PLC. He dealt with it in terms of a scheme. MB
Group PLC, as My Lord probably knows, is a
reduction of capital case. And it's tab 28. And
if T may invite My Lord to -- I'd start at pages

5 -- page 5.

Can I invite My Lord? You see that, at
the bottom of page 4, we deal with National Bank,
citation of National Bank, which is the classic
case 1in relation to scheme sanctions.

THE COURT: Yes.

MR. TODD: And then The Learned Judge,
again, Mr. Justice Neuberger, says this: "While
the precise ambit of the" eight closing "words of
that passages is not entirely clear, they suggest
to me that, while it may require exceptional
circumstances, it is open to the Court to take
into account the legitimate concerns of third
parties in relation to a proposed scheme, even if
they are not members of the company.

That third party interests or concerns can
be taken into account by the Court when
considering a proposed scheme appears to me to

receive support from observations, albeit obiter,

481 —
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of Mr. Justice Harman in MB Group PLC. In that
case, the sanction of the Court to a scheme was
initially opposed by Elder Investments, who was
both a member of the relevant company and the
holder of a substantial number of warrants which
entitled the warrant holder to subscribe for
further shares on certain rather complex terms.
The consent of the warrant holders to the scheme
was not strictly speaking required, although it's
fair to say that it had been sought, and refused,
at the warrant holders were effectively third
party contractors with the company. The
opposition of Elder Investments to the scheme in
that case was on the basis that, if implemented,
the scheme would breach the rights of the warrant
holders. Mr. Justice Harman said this at page
677G:

'T had considered the objections raised by
Elders Investments in its capacities as warrant
holder and reached the tentative conclusion that
the Court should refuse to sanction the scheme
because to do so would be lending the Court's aid
to Metal Box acting in serious breach of its
obligations to warrant holders.'

However, a last minute settlement resulted
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in Elders Investments' objections being withdrawn.
At page 678F, Mr. Justice Harman said this:

'T have been concerned by this point
since, in my judgment, the Court should not take
the view that because large institutions want some
agreement to be performed, therefore the interests
of the little man should be swept aside. It is
the business of the Court to ensure that
transactions are fair to all persons and, in a
free world, the Court will not assist in the
destruction of rights against the will of an
individual on the ground that his unwillingness
can be solaced by money.'

However, a further unexpected circumstance
arose which made it unnecessary for the Judge to
decide the case on that basis.

It is true that, in that case, Elder
Investments was a member as well as a warrant
holder. However, it does not appear to me that
that can make any difference. It is apparent from
the opening part of the passage I cited from
Mr. Justice Harman that he was considering the
position of Elder Investments gua warrant holder,
and only qua warrant holder. It also seems to me

that the second passage is" equally "explicable on
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the basis he was considering the position of other
warrant holders, who, as far as one can see, were
not members. Quite apart from this, I find it
very hard to believe that the law can be such that
the interests of a warrant holder in that case
could be taken into account if the warrant holder
owned one share, but could not have been taken
into account if it owned no shares."

The next point I -- the next paragraph,
the first one on page 6, I do not think I need to
take My Lord to. But could I take My Lord to the
next two paragraphs?

"To mind the fact that the objectors
object to a consequence of the scheme does not
prevent them from being heard and does not, at any
rate without more, prevent them from having their
interests taken into account. First, it appears
to me in light of the way in which Section 425 (2)
is framed, and, indeed, as discussed in the
passage which I have cited from Buckley, there is
no reason why the Court should be required" to
"take such a blinkered, narrow and uncommercial
approach as to ignore the fact that the scheme
which is sought to be sanctioned is the first and

necessary stage of a larger process. It is fair
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to say that the observations of Mr. Justice Harman
in MB Group PLC are not really in point, as in
that case it was the very scheme which breached
the rights of the warrant holders, whereas in the
present case, as I have mentioned, it is not the
scheme, but what will happen following sanctioning
of the scheme and its implementation if the Court
grants its sanction, which the objectors
challenge." So very much our position.

What he then goes on to say is this:
"However, 1f it is permissible in an appropriate
case to take into account third party concerns
when considering whether to sanction a scheme, it
seems to me unduly artificial if one can take them
into account if they are affected by the scheme
itself but not if they are affected by a
subsequent step which is clearly dependent on, and
consequent on, the sanctioning and implementation
of the scheme."”

My Lord, if I may say so, fairly powerful
and pertinent observations for Your Lordship's
exercise of discretion in relation to this case,
for Your Lordship's judgment in this case. My
Lord, the parallel that's sought to be drawn --

the parallel sought to be drawn by Mr. Bayfield is
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a loss of standing of a creditor as a result of

payment in full of his debt under solvent scheme

is misplaced. And My Lord might have remembered
that from Mr. Bayfield's submissions. He said
well, you can lose -- a creditor can lose -- in

relation to a solvent scheme, the creditor can
lose his standing -- will lose his standing as a
creditor but by payment in full. So the schemes
can affect people's standing.

The difference, the difference between the
two, the discharge by payment and the discharge by
the scheme, is that, in the former, the debt has
been satisfied in full and the creditor,
therefore, would no longer -- would not be able to
pursue the draft complaint anyway because that
creditor would cease to be a creditor, with his
full debt having been satisfied. Whereas here,
whereas here, our standing to pursue the claim has
been removed or will go by reason of the
implementation scheme and we will not have had our
debt discharged in full and we will not have been
paid by -- sorry, by a payment or other
satisfaction.

So there is no proper parallel -- no

appropriate parallel to be drawn between the two.
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And in the present case, what we say, Highland and
the 2019 Notes Creditors will lose their standing
as creditors by reason of the scheme,
notwithstanding that our debts will not have been
paid in full and yet we will lose our right to
claim in respect of that indebtedness, not against
UDW, but against third parties. And it 1is
unnecessary, we say, to remove that right which we
have for the purpose of this scheme.

My Lord, so, as we say in paragraphs 70
and 71 of our skeleton --

THE COURT: Yes.

MR. TODD: -- page 41 on this point, "The
removal of" our "rights to pursue the draft
complaint is especially serious in circumstances
where the very premise of that claim is that UDW's
management was responsible for fraudulent
conveyances with actual intent to hinder, defraud
or delay creditors in the months leading up to the
position in which UDW now finds itself, that is to
say, seeking the Court's assistance with a view to
avoiding an insolvent liquidation."

What we say also is this: "Just as the
Court will not lend its aid, in sanctioning a

scheme, to a serious breach of obligations to the
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Introduction and Summary

1. This Skeleton Argument1 is filed on behalf of Highland2 in respect of the sanction
hearing for the UDW Scheme.

2. Highland is an unsecured creditor of UDW, holding 56.5% of the outstanding 2019
Notes. The total aggregate value of the outstanding 2019 Notes is approximately $131m,
of which Highland holds $74,122,000.

3. At the convening hearing, Highland argued that:

() the rights of the 2019 Notes Creditors on the one hand and the UDW Guarantee
Creditors on the other were so dissimilar as to make it impossible for them to

consult together with a view to their common interest; and

(b) there were a number of blots on the UDW Scheme, such that the Court would

inevitably refuse to sanction it.

4. A determination by the Court at the Convening Hearing that the rights of creditors are
not so dissimilar as to make it impossible for them to consult together with a view to
their common interest, so as to require them to be put into separate classes, does not
prevent the Court refusing its sanction to a scheme on the basis of any dissimilarity

between the rights and the interests of those creditors.’

5. Notwithstanding that for the purposes of the Convening Hearing, in directing the
convening of just one single meeting of UDW Scheme Creditors, the Court must have
found that the rights of the 2019 Notes Creditors and the UDW Guarantee Creditors
were not so dissimilar as to make it impossible for them to consult together with a view

to their common interest, the dissimilarities identified by Highland are relevant to the

! This Skeleton Argument adopts the definitions and abbreviations used in Highland’s Convening Hearing Skeleton
Argument and in the Explanatory Statement.

2'The funds comprising “Highland” for these purposes are set out in Politsch 1413 [A/16/p. 4].
3 Re Jax Marine Pty Ltd [1967] 1 NSWR 145, 148.
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exercise by the Court of its discretion as to whether or not to sanction the UDW

Scheme.

6. Similarly, whilst at the Convening Hearing, the Court did not find, on the evidence and
on the arguments then before it, that the Blots identified by Highland would inevitably
lead the Court to refuse to sanction the UDW Scheme, at the Sanction Hearing, those

matters are relevant to the exercise by the Court of its discretion as to whether or not to

sanction the UDW Scheme.

7. With a view to ameliorating, so far as possible, the unfairness which would be caused to
Highland if the Court were to sanction the UDW Scheme, on 4 August 2017, Highland
put forward a proposal that it considered would be in the bests interests of UDW and all

of its creditors (the “Proposal”).

8. The Proposal was formally rejected by UDW, the JPLs and the Ad Hoc Group, and was
not pursued further by the Ad Hoc Group, the JPLs or UDW. The reasons for its

rejection were and remain wholly unsatisfactory.

9. Highland submits that those matters, taken together with the other matters referred to in

this skeleton argument, are of such gravity that:

(a) the Court should direct the amendment of the UDW Scheme so as to exclude

Highland from those creditors of UDW that are bound by the Scheme; and/or

(b) the Court should refuse its sanction to the UDW Scheme on the ground that the
UDW Scheme is unfair to Highland.

Introduction and Summary 4
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10.

11.

12.

The Court’s discretion to sanction a scheme

The classic statement of the principles on which the Court acts on a petition for the

sanction of a scheme of arrangement is set out in the 13" edition of Buckley on the

Companies Acts at p. 409, which was approved by Plowman ] in Re National Bank
Ltd [1966] 1 WLR 819, 829.

Successive iterations of that statement in Buckley have been cited repeatedly with

approval, for example in Re Telewest Communications (No 2) [2005] 1 BCLC 772 at
9420-22 and, most recently, in Re Baltic Exchange Ltd [2016] EWHC 3391 at 8.

The current loose-leaf edition of Buckley provides at [219]:

“The sanction of the court is not a mere formality. Although the court has an unfettered discretion as to

whether or not to sanction the scheme, it is likely to do so, as long as:

(2) the provisions of the statute have been complied with;

(iz) the class was fairly represented by those who attended the meeting and the statutory majority are
acting bona fide and are not coercing the minority in order to promote interests adperse to those of
the class whom they purport to represent;

(i11) the arrangement is such as an intelligent and honest man, a member of the class concerned and

acting in respect of his interest, might reasonably approve.

Members and creditors are normally the best judges of what is in their commercial interest and are better
Pplaced than the court to decide where their best interests lie. The test is not whether opposing members or
creditors have reasonable objections to the scheme, becanse a member or creditor may be equally reasonable
in voting for or against the scheme. The court can sanction a scheme notwithstanding that there are

members or creditors who sincerely contend that the scheme is unfair.

The court is not, however, bound by the decision of the meeting. A favourable resolution merely represents
a threshold which must be surmonnted before the sanction of the court can be sought. Parliament
envisaged that the court’s discretion whether or not to sanction should be a check or balance on the power
of the majority to bind the minority. If the court is satisfied that the meeting is unrepresentative, or that
those voting in favour did so with a special interest to promote which differs from the ordinary and
independent member of the class, the court will not give effect to the majority decision. The discretion of the
court as to whether or not it should sanction the scheme is important, since once the scheme has been

sanctioned it binds all parties, even the dissentients.”

The Court’s discretion to sanction a scheme -5-
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“The conrt does not sit merely to see that the majority are acting bona fide and thereupon to register the
decision of the meeting. The court will decline to sanction the scheme if the class has not been properly
convened and properly consulted, or the meeting has not considered the matter with a view to the interests
of the class which it is empowered to bind, or some blot is found in the scheme which had been unobserved

when it had been approved by members or creditors, but will otherwise be slow to differ from the meeting.”’

13. The word ‘blot” has no defined meaning in this context. Its characteristics have been
variously described, and it is clearly of wide import.* The Court of Appeal in Guernsey

recently explained the term in this way:’

“In our judgment the third of the principles is that in exercising the discretion the Court needs to be
satisfied that the scheme is appropriate to be sanctioned: the Court must be satisfied that there is nothing
about the scheme which makes it oppressive of, or unfairly prejudicial, to persons who may be bound or
affected by it. This, in modern terms, is what is encapsulated by saying there must be no “blot” on the

scheme.”’

14. Even where it is under considerable pressure, the Court must not, in considering the
exercise of its discretion, act as a “rubber stamp”: Re Van Gansewinkel Groep BV [2015]

EWHC 2151, Snowden J, at 6

“In circumstances such as these, there is considerable commercial imperative, and indeed pressure, on the
court to approve a scheme of arrangement. 1t should be emphasised, however, that even where the scheme
in question has the support of an overwhelming majority of the creditors who are to be subject to it, the
court does not act as a rubber stamp. Whether or not the scheme is opposed, the court requires those
presenting the scheme to bring to its attention all matters relevant to jurisdiction and the exercise of its
direction. The court will then consider carefully the terms and effect of what is proposed, whether it has

Jurisdiction, and whether it is appropriate to exercise such jurisdiction.”

4 See, for example, Re English, Scottish and Australian Chartered Bank [1893] 3 Ch 385 at 409 per Lindley LJ;

Re Halcrow Holdings Ltd [2011] EWHC 3662 (Ch) at 47 per Vos ] and Re Van Gansewinkel Groep BV
[2015] EWHC 2151 (Ch) at §61 per Snowden J.

5 Re Puma Brandenburg Ltd, (Guernsey) Civil Division — Appeal No. 508, 18 May 2017 at Y89 per Bompas JA.
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15. The main reason why the Court, in a case such as this, must be particularly careful in the
exercise of its discretion is that the effect of a scheme is confiscatory: Re SAB Miller

[2016] EWHC 2153, Snowden J, at J48.°

“As Bowen L] made clear in Sovereign Life, in this way the statutory provisions exercise “a most
Sformidable compulsion” upon dissentient or would-be dissentient members or creditors and hence the

relevant statutory provisions must be construed so as to prevent the statutory regime being used so as to

result in “confiscation and injustice.”’

¢ Snowden J’s reference is to Sovereign Life v Dodd [1892] 2 QB 573, 583 per Bowen L.
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16.

C1.

17.

C2.

18.

Features of the UDW Scheme

The Court will recall that the UDW Scheme has a number of distinctive features, which

features this Court, at this Sanction Hearing, will have in mind.

Group Restructuring

The most obvious distinctive feature of the UDW Scheme is that it forms part of a

Group Restructuring.

(@)

(b)

Indeed, the UDW Scheme is expressed by the JPLs and the boards of the Scheme
Companies to form part of the “Restructuring’, which is defined as a “restructuring of
55 7

the financial indebtedness of the Group”.” The Schemes are in relation to “the Group’s

existing deb?”.*

As the Scheme Companies stated in their skeleton argument for the Convening

Hearing:9

“The Restructuring aims to: (1) avoid group wide liguidation and security enforcement resulting
in a loss of value for all stakebolders; and (2) implement a new capital structure so that the
Group will have a strengthened balance sheet... This will put the business of the Group on a

sound financial footing going forward and enable the Group to continue as a going concern.”

(ezzphasts supplied)

Interconnectedness and Interconditionality

Because they form part of a Group Restructuring, there is a high degree of

interconnectedness between the Schemes.

7 [B2/39/p. 27] [B2/43/p. 449].

5 [B2/39/p. 27].

9974, p. 23 [G/1/p. 23]
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19.

C3.

20.

21.

22.

Indeed, this Court will be aware that, by design of those promoting the Schemes, none of
the DFH, DOV and DRH Schemes can take effect unless the UDW Scheme is approved

by its creditors and sanctioned by the Court."

UDW Scheme Creditors

The overwhelming majority of those creditors of UDW that are subject to the UDW

Scheme are secured, guarantee creditors:

(a) The aggregate value of the secured, secondary claims guaranteed by UDW is
approximately $3.1bn.

(b) The only unsecured liabilities which are subject to the UDW Scheme, and in
respect of which UDW is the primary debtor, are the 2019 Notes.

(0) The total aggregate principal amount outstanding under those Notes is

approximately $131m.

In addition, UDW has other unsecured creditors, including service providers and

litigation and arbitration claimants."

As Highland submitted at the Convening Hearing, whereas, at present, the only claim of
the 2019 Notes Creditors is an unsecured claim against UDW as debtor. By way of

contrast, the UDW Guarantee Creditors:

(a) have secured primary claims against, respectively, DRH, DFH and DOV as

principal debtors;

(b) have secured secondary claims against UDW as guarantor;
(0 have further secured secondary claims against their respective subsidiary
guarantors;

10 [B2/39/p. 32]

11 Kandylidis 1 99123-124 [A/9/pp. 38-39].
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23.

C4.

24.

25.

206.

(d) have security over:

) the shares in DRH, DFH and DOV (granted by UDW);
(i1) the assets of DRH, DFH and DOV (granted by those companies); and

(i)  the assets of those companies’ subsidiaries (granted by those subsidiaties);
and
(e) therefore, have the option to seek payment of their indebtedness from:
@) their respective principal debtors, the respective subsidiaries of those

principal debtors as guarantors, and UDW as guarantor; and

(i) the assets of () DRH, DFH and DOV; (ii) the subsidiaries of DRH, DFH
and DOV; and (i) UDW.

Whilst it is recognised that it is for those promoting the Schemes to design and promote
those Schemes for which they will seek creditors’ approval and the Court’s sanction, the
Court will have those points in mind in assessing the fairness of the UDW Scheme, and,
in particular, to the 2019 Notes Creditors who neither wish to be part of the UDW

Scheme or to assert any claim against UDW.

UDW Scheme Creditors’ Scheme Entitlements

The post-scheme entitlements of each creditor group can be seen at Appendix 1. A table
showing present Group indebtedness to each creditor, along with their respective

aggregate post-scheme entitlements, can be seen at Appendix 2.

The Schemes anticipate that, by reason of their status as silo creditors, the UDW
Guarantee Creditors will receive a range of benefits not available to the 2019 Notes

Creditors, including cash, participation in the ‘New Loan’ and RSA benefits.

By permitting the UDW Guarantee Creditors to notionally double-dip (reflecting, it is

recognised, their pre-Scheme rights against the Scheme Companies), the Schemes will, if

Features of the UDW Scheme -10 -
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sanctioned, give those creditors, as scheme entitlements, a proportion of their claims
which is far greater than that which will be available to the 2019 Notes Creditors: see

Appendix 2.

27. Indeed, the entitlements which the UDW Guarantee Creditors are to receive under the
DFH, DOV and DRH Schemes swamp the entitlements available to them under the
UDW Scheme: see Appendix 3, which summarises the scheme consideration available to
each group of Scheme Creditors under, respectively, the DFH, DOV and DRH Schemes
and the UDW Scheme.

28. Of course, those very substantial DFH, DOV and DRH Scheme entitlements are only
available to the UDW Guarantee Creditors in the event that the UDW Scheme is also

approved and sanctioned.

C5. Entitlements to UDW?’s unencumbered assets

29. One important example of the interconnectedness of the Schemes is the treatment of

unencumbered UDW assets by the DFH and DOV Schemes:

(a) UDW has the benefit of unencumbered, non-silo assets, including cash of
approximately $163.4m'” and unencumbered shares in Agon, which owns the

Paros.

(b) The DFH and DOV Schemes provide for the DFH and DOV Creditors to
become “lenders” (though without advancing any lending)"” under the New Credit
Agreement. The collateral for the New Credit Agreement includes (i) security
over all existing and after- or newly- acquired assets of (amongst a number of
other Companies) UDW, including a ship mortgage with respect to the Paros and

(ii) the cash of (amongst a number of other companies) UDW.

(0 At present, DFH and DOV creditors (in their capacity as such) can make no

claim to those assets.

12 As at the end of the third quarter of 2017: [AK2/p. 55] [B/39/p. 55].

13 See §37(c) of Highland’s Convening Hearing Skeleton Argument. [G/2/p. 19]
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(d) The Schemes nevertheless provide that those unencumbered UDW assets will be
appropriated for the benefit of those DFH and DOV creditors (in their capacity

as such).

Ceé. Entitlements under the RSA

30. A further important example of that interconnectedness is the payment of consent fees

and other benefits under the RSA:

(a) Pursuant to clause 3 of the RSA, the Supporting Creditors undertook, amongst

other things:

) to take all actions reasonably necessary to support, implement, or
otherwise give effect to the Restructuring, including, without limitation,
taking actions that are reasonably necessary or desirable to implement or
facilitate and ensure the implementation of the Restructuring and the

Schemes;!4 and

(i1) to vote in favour of each Scheme (including the UDW Scheme) of which

they are creditors."

(b) In consideration of such support, the Supporting Creditors receive substantial

benefits, including:

@) consent payments totalling some $33m, which are expressly made

available only to creditors of DRH, DFH and DOV."

14 RSA clause 3.1(c) [B1/1/p. 5].
15 RSA clause 3.4(2) [B1/1/ p. 7].

16 Kandylidis 1 at §978-79 [A/ 9/p. 23 ].
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(i1) the payment of the “fees, costs and expenses of the professional advisors” to the
Ad Hoc Committee'” (or the Ad Hoc Group)'® and the DRH Group" (or
the Supporting 2017 Notes Creditors Group).”

(o) Neither Highland nor, so far as Highland is aware, any other UDW Scheme
Creditors in their capacity as such were offered the payment of consent fees or

the reimbursement of professional fees and expenses.

C7. UDW’s Management

31. Highland’s concerns as to the conduct of UDW’s management and associated companies
prior to the promotion of the Schemes are included in the Draft Complaint. In summary,

the Draft Complaint provides as follows:
(a) Count 1: Insider Loan Forgiveness
@) DryShips, Inc (“DryShips”), a company of which Mr Economou is the
CEO and Chairman and Mr Kandylidis is the President and CFO, owed
$120m to UDW.
(i) DryShips owned some 78 million shares in UDW.
(i)  On 4 June 2015, at which time it was delaying construction of its new-

builds, UDW purchased approximately 4.5 million of its own shares from

DryShips at a price of $9 per share.

17 RSA clause 3(3)(n) [B1/1/p. 7]. The Ad Hoc Committee is defined as the ad hoc committee of certain Term Loan
Lenders represented by Milbank, Tweed, Hadley & McCloy LLP: RSA Schedule 1 [B1/1/p.107] . The Term Loan Lenders
are the DFH Creditors and the DOV Creditots [B1/1/pp. 119,110 and 109].

18 See also [B2/43/pp.- 420 and 450].

19 RSA Fourth Amendment, clause 1(a): [B1/5//p. 196]. The DRH Group is defined as “certain holders of DRH
Scheme Claims who hold a blocking position in the DRH Scheme and who had previously advised that they intended to reject the DRH
Scheme”.

20 See also [B2/43/pp. 450 and 452].

2 Draft Complaint §990-101: [B3/61/pp. 127-129].
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1. That price represented a $2 per share premium over the then value of
those shares.
2. The consideration for that purchase was set off against $40m of the

outstanding indebtedness owed by DryShips to UDW.

iv)  On 30 July 2015, on which date it suspended its cash dividend, UDW
announced a purchase of approximately 17.8 million of its own shares
from DryShips at a price of $4.50 per share:

1. That price represented a premium of $1.03 per share over the value
of those shares on the date of exchange.
2. The consideration for that purchase was set off against the remaining

$120m of outstanding indebtedness owed by DryShips to UDW.
(v) Those transactions were fraudulent conveyances with actual intent to
hinder, defraud or relay creditors, contrary to ss. 276 and 278 of the
NYDC Law.

(b)  Count 2: TMS Management Agreement’

@) On 8 March 2016, UDW announced that it had sustained net losses in the
fourth quarter of 2015 aggregating $174.4m.

(i1) On 31 March 2016, UDW signed a 2-page, ten-year management
agreement with a fee-generating management company owned of
controlled by Mr Economou, effective retrospectively from 1 January
2016.

(i)  The terms of that agreement were and are vastly over-market.

iv) At that time, the financial position of UDW was deteriorating.

2 Draft Complaint §9102-108: [B3/61/pp. 129-130].
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(v) The execution of that agreement was a fraudulent conveyance with actual
intent to hinder, defraud or delay creditors, contrary to ss. 276 and 278 of

the NYDC Law.

(© Count 3: ORIG Investments Transfers & Shareholder Actions”

@) On 9 March 2016, UDW disclosed that its board of directors had
established a new “unrestricted” subsidiary (“ORIG Investments”) and

had used $180m of UDW’s cash to capitalise it.

(i1) On 5 April 2016, ORIG Investments agreed to buy all of DryShips’
remaining stock (over 56 million shares) in UDW for total cash

consideration of approximately $50m (or approximately $0.89 per share).

(i) At that time, UDW’s stock was trading at $0.87 per share.

(iv)  Accordingly, approximately $50m invested by UDW in ORIG
Investments was used by ORIG Investments to acquire shares in UDW
from DryShips.

) $45m of the proceeds of the stock sale were transferred by DryShips to
Sifnos Shareholders Inc, a company beneficially owned and controlled by
Mr Economou.

(vi) At that time, UDW’s financial stability was seriously impaired.

(vii)  Those actions amounted to a fraudulent conveyance with actual intent to
hinder, defraud or delay creditors, contrary to ss. 276 and 278 of the

NYDC Law.

(d) Count 4: Cerrado Transactior’™

2 Draft Complaint §109-117: [B3/61/pp. 131-133].

2 Draft Complaint §9118-125: [B3/61/pp. 133-134].
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@

(i)

(iii)

(iv)

™)

(e) Count

@

On or about 25 April 2016, Agon, a wholly-owned subsidiary of UDW,
purchased a drillship known as Ceruds™ from a bankrupt company

(“Schahin”) for a cash purchase price equal to $65m.

The purchase price was funded by UDW using cash on hand.

The purpose of buying the Cerrado was to enable Mr Economou to funnel
$65m of cash from UDW to Schahin, so that Schahin could pay
outstanding management fees it owed, directly or indirectly, to a company

owned or controlled by Mr Economou.

The purchase of the Cerrado forced UDW to forfeit badly needed liquidity
in exchange for property for which it had no need and was of little value

to its business.

The purchase was a fraudulent conveyance with actual intent to hinder,

defraud or delay creditors, contrary to ss. 276 and 278 of the NYDC Law.

5: Constructive Fraudulent Conveyance’

Further or alternatively, the Insider Loan Forgiveness, ORIG Investments
Transfers and the execution by UDW of the TMS Management
Agreement were constructive fraudulent conveyances contrary to ss. 274

and 278 of the NYDC.

32. Nevertheless, pursuant to the Schemes, the existing management of UDW are due to

receive a wide range of very significant benefits, including:

(a) 9.31% of the post-restructuring equity of UDW;

25 Now known as the Parvs.

2 Draft Complaint §9126-130: [B3/61/p. 134-135].
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(b) the benefit of an extremely wide indemnity clause, which provides that:

“No director shall be personally liable to the Company or any of its sharebolders for monetary
damages for breach of fiduciary duty as a director, except to the extent such exemption from
liability or limitation thereof is not permitted under the Statute as the same exists or may

2
I 7; and

hereafter be amended. . .
(0) a management services agreement, which includes $15.5m per month plus
expenses, possibly a further $10m per year in bonuses, 1% of all monies earned
under any new drilling contracts and the benefit of a termination provision

entitling TMS to up to $150m.

27 Article 32.3 [B2/47/p. 1224].
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D1.

33.

34.

The UDW Scheme Meeting

Conduct of the Meeting

UDW had suggested, in the lead up to it, that the UDW Scheme Meeting would be

treated as little more than a formality:

@)

(b)

In Maples’ letter dated 30 July 2017, they observed on behalf of UDW that:

“On 28 July 2017, you suggested that it wonld be premature to file evidence on that date
because it falls the day before the UDW Scheme Meeting. Given that the outcome of the UDW
Scheme Meeting is not in donbt, in the sense that it is clear that the requisite statutory majority
will be achieved, there is no basis for delaying the service of any further evidence Highland wishes

to serve...”

Highland’s position was reflected in Collas Crills’ reply the next day: *

“As you are aware, and as your counsel highlighted on a number of occasions throughout the
Convening Hearing, the UDW Scheme Meeting is not merely a procedural formality. The
purpose of the UDW Scheme Meeting is, inter alia, to facilitate consultation between the UDW
Scheme Creditors themselyes, as well as, with UDW. Consequently, at the UDW Scheme
Meceting, Highland intends to take the opportunity to ask UDW certain questions about the
UDW Scheme and to consult generally with the other UDW Scheme Creditors.”

Notwithstanding UDW’s stance in correspondence, Mr Ellington, Highland’s general

counsel and secretary, attended the UDW Scheme Meeting on its behalf. His account of

the meeting is described in Ellington 1.’ The official transcript is available at SA-1/p.

2147

28 This letter is not yet included in hearing bundle.

2 This letter is not yet included in hearing bundle.

30 [D/6]

' [E/32/p. 214]
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35.

36.

37.

D2.

38.

Mr Ellington attended with a view to discussing and debating the UDW Scheme™ and
Highland’s Proposal‘?’3 In particular, he sought to understand from UDW’s representative

1'34

why UDW would not support the Proposa

The questions were fielded by one of the JPLs, Mr Appell, who read aloud the letter
from UDW’s solicitors rejecting the Proposal. Mr Kandylidis confirmed on behalf of
UDW that that letter reflected UDW’s position. No other reasons for the rejection were

proffered.”

As is clear from the transcript, there was no intention on the part of UDW, the JPLs, the
Ad Hoc Group, or any other person, to engage in a dialogue as to the merits of the

Scheme or the Proposal.”

Voting at the Meeting

According to the Scrutineer’s certificate:’”’

(a) 5 UDW Scheme Creditors, with UDW Scheme Claims bearing a total value of
USD 74.122m (being the creditors which have compendiously been referred to as
Highland) voted against the UDW Scheme.

(b) “Of the 330 UDW Scheme Creditors who voted in _favour of the UDW Scheme, 9 creditors
held the total sum of §7,241,000.00 exclusively in 2019 Notes, with no-cross holdings in other
debt and are not members of the Ad Hoc Group or affiliated with any of the Scheme

Companies or the Group.”

%2 Ellington 1947 [D/6/p. 2].

% Ellington 1948 [D/6/p. 2].

3 Ellington 199 [D/6/p. 2].

% Ellington 1919 [D/6/p. 4].

3 See also Ellington 420 [D/6/p. 4].

57 [E/30/p. 21].
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39. Highland understands from those statements that, of those creditors which voted on the

UDW Scheme in relation to primary debt (i.e. debt in respect of which no consideration

is due to be received under the other Schemes) over 91% voted against, and less than 9%

voted in favour.

40.  Those figures only serve to illustrate the sharp divide between the interests (and, as
Highland has submitted, rights) between the UDW Guarantee Creditors and the 2019

Notes Creditors.

41. In particular:

(@)

(b)

©

C)

®

By reason of the DFH, DOV and DRH Schemes, which are interconnected with,
and conditional upon, the UDW Scheme, the UDW Guarantee Creditors stand to
gain post-scheme entitlements which vastly exceed those available to 2019 Notes

Creditors: see Appendices 1 and 2.

Indeed, the proportion of their Scheme consideration which derives from the
UDW Scheme is swamped by that which is available under the other schemes:

see Appendix 3.

The UDW Guarantee Creditors had already tied themselves to vote in favour of

the UDW Scheme by virtue of the RSA.

Further, those creditors benefit from the inducements under the RSA, which
were never made available to the 2019 Notes Creditors, but which were made

available so as to tie them in to voting in favour of the UDW Scheme.

The level of the UDW Guarantee Creditors' recovery is such that any concerns
which they may have as a result of not being able personally to pursue claims
against third parties by reason of their status as a creditor of UDW may

reasonably fall away.

For example, to a DFH Creditor, due to receive 67% of the value of its

outstanding claim, the prospect of losing a claim which allows it to recover the
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42.

43.

D3.

44,

remaining 33% is less troubling than in the case of a 2019 Notes Creditor, due to

receive less than 10% of the value of its claim.

(2 In any event, they have never sought to assert such claims.

Importantly, there is evidence before the Court as to why Elliott, the largest DOV and
DFH creditor, bound itself, under the RSA, to vote in favour of the UDW Scheme. Mr
Pike’s first affidavit, on behalf of Elliott, was made “in support of the Schemes and in response
to the assertions made by [Highland] about the fairness and propriety of the Schemes”.”® Mr Pike

concluded:

“For the reasons set out above, Elliott views the Restructuring as the best way of maximising value for

the creditors of the Group. For that reason, Elliott fully supports the Schemes and the terms of the

Restructuring.”

(ezphasis supplied)

Following Highland’s reference to Mr Pike’s first affidavit in that regard at the
Convening Hearing, Mr Pike has sworn a second affidavit, in which he wishes to make
clear that, in fact, “E/lliott believed, and continues to believe, that the scheme proposed in respect of

UDW is in its best interests in its capacity as a creditor of UDW.

The RSA

It would appear that almost all votes cast in favour of the UDW Scheme were from

creditors signed up to the RSA:

() According to the Scrutineer’s certificate, creditors with claims worth

$3,472,785,492.01 voted in favour of the UDW Scheme.

3 Pike 194 [A/22/p. 2].

* Pike 2 49 [D/13/p. 2].
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(b) While the certificate does not reveal the proportion of these votes that were
locked up under the RSA, that figure is lower than 94.7% of the total claims
(94.7% being the proportion of UDW Scheme Creditors said to be signed up to
the RSA in the Revised Explanatory Statement).

45. The law as to consent fees is very clear. Irrespective of the size of the consent fee, it is
simply not permissible to offer benefits to only some scheme creditors, whether those
benefits are provided in consideration for its agreement to vote in favour of the scheme

“or collaterally to if’: Re Telewest Communications (No. 1) [2005] 1 BCC 752 at Y54 per
David Richards J.

406. The consent fees (and other RSA benefits) were offered to UDW Guarantee Creditors
“in consideration for” their agreement to vote in favour of the UDW Scheme or, at the very

least, “collaterally to if’. They were not offered to the 2019 Notes Creditors.

47. That is impermissible under Telewest and the many authorities which follow it, and is

manifestly unfair to Highland.

48. In fact, the unfairness runs deeper:

(a) The UDW Guarantee Creditors will receive payments not made available to all
UDW Scheme Creditors but made available to those UDW Guarantee Creditors

in order to obtain their support for the UDW Scheme.

(b) Those creditors therefore have rights and interests which are manifestly at odds
with the UDW Scheme Creditors as a whole: they are receiving consideration

from third parties with a view to locking them in to the UDW Scheme.

(0 The UDW Guarantee Creditors cannot to that extent therefore be said fairly to

represent the class of UDW Scheme Creditors.
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D4. Legal principles: votes at a scheme meeting

49, As the Court of Appeal made clear in Re BTR plc [2000] 1 BCLC 740, 747e, a
favourable resolution approving a scheme at a meeting convened for the purpose of
considering such a resolution represents merely a “zhreshold which must be surmonnted” before
the sanction of the Conrt can be sough?’. The Court is not bound to give effect to the result of

the meeting.

50. The Court will decline to sanction a scheme “unless it is satisfied, not only that the meetings were
properly constituted and that the proposals were approved by the requisite majorities, but that the result of
each meeting fairly reflected the views of the creditors concerned’: Re UDL Holdings Litd [2002] 1
HKC 172, 185 per Lord Millett.

51. Indeed, at the Sanction Hearing, it is open to the Coutt to “discount or disregard altogether the
votes of those who, though entitled to vote at a meeting as a member of the class concerned, have such
personal or special interests in supporting the proposals that their views cannot be regarded as fairly
representative of the class in question”: Re UDL Holdings Ltd [2002] 1 HKC 172, 185 per
Lord Millett.*

52. Where creditors are due to receive benefits otherwise than as a member of the relevant

class, their votes may not reflect the views of that class:

“The true position appears to be that where the members of a class have divergent interests because some
have and others have not interests in a company other than as members of the class the Conrt may treat
the result of the voting at the meeting of the class as not necessarily representing the views of the class as
such, and thus should apply with more reserve in such a case the proposition that the members of the class
are better judges of what is to be their commercial advantage than the Court can be. In so far as members
of a class have in fact voted for a scheme not because it benefits them as members of the class but because
1t gives them benefits in some other capacity, their votes wonld of course, in a sense, not reflect the view of

the class as such although they are counted for the purpose of determining whether the statutory majority

40 See also Re Alabama, New Orleans, Texas and Pacific Junction Railway Company [1891] 1 Ch 213, 239-
245.
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54.

has been obtained at the meeting of the class.” (Re_Chevron (Sydney) Ltd [1963] VR 249 at
255 per Adams J).*"

Quite apart from the principles governing the exercise of the Court’s discretion where
votes in favour of the scheme were not representative of the relevant class, where
persons voting at a scheme meeting apply their minds to the wrong question, there is no

effective resolution:

(a) Members voting at a class meeting directed by the Court must exercise their
power to vote “for the purpose of benefitting the class as a whole, and not merely individual
members only”. The key is that members of the class must vote in the interests of
the class as a whole and not in their own specific interests if they are different
from the interests of the class: Re Dee Valley Group Plc [2017] EWHC 184 at
9147 per Vos J.

(b) Where the Court is unable to see any evidence that the members of a class
applied their minds to the right question, that is to say what is in the best interests
of the class, there is no effectual sanction of that which was put before the
meeting. Accordingly, where trustees, in voting, had acted upon advice as to
whether a modification of class rights would benefit the trusts as a whole, having
regard to their large collateral equity holdings, there was no effectual sanction for
the proposed modification of rights: Re Holders Investment Trust Ltd [1971]
1 WLR 583.

Voting at the Meeting: conclusions

The collateral rights and interests of the UDW Guarantee Creditors are such that their

views cannot propetly be regarded as representative of the class:

() Because those creditors’ rights against UDW arise under guarantees, they are
interested in ensuring that the DFH, DOV and DRH Schemes are approved and

sanctioned, so that they may receive the consideration available to them under

4 See also Re Jax Marine Pty Ltd [1967] 1 NSWR 145; Re Landmark Corp [1968] 1 NSWR 759.
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57.

those Schemes. Such consideration far exceeds that which is available to them

under the UDW Scheme.

(b) By reason of the UDW Guarantee Creditors' expected recovery under the DFH,
DOV and DRH Schemes, those creditors are likely to be far less concerned about
the prospect of losing possible claims against management and third parties to

recover the deficit outstanding on their claims.

(0 The UDW Guarantee Creditors were in any event bound by the RSA to vote in
favour of the UDW Scheme. Under the RSA, they received benefits not made
available to the 2019 Notes Creditors and which locked up their votes in favour

of the UDW Scheme.

(d) Indeed, the largest UDW Guarantee Creditor has led evidence to the effect that it

supports the UDW Scheme because it is in the best interests of the Group.

UDW Scheme Creditors without those collateral rights and interests voted
overwhelmingly against the UDW Scheme: less than 9% of those voting were in favour

of it.

The PCT

Background

The subject matter of Highland’s draft complaint is set out in paragraph 31 of this

Skeleton Argument.42

As the proponents of the UDW Scheme are well aware, the effect of the UDW Scheme
is to remove Highland’s status as a creditor capable of pursuing the Draft Complaint, or
any other claim arising out of the matters alleged therein which is conditional upon its

creditor status.

? Shortly before this Skeleton Argument was finalised, the Scheme Companies served yet further evidence of Mr
Gropper. That evidence, which is not responsive to any new evidence on the part of Highland, will be addressed in
oral submissions.
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58. Accordingly, one of the effects of the UDW Scheme is to remove from Highland a

potential claim which it wishes to assert against, amongst others, Messrs Economou and

Kanylidis, the former (and prospective) management of the Group.

59. Indeed, the removal of Highland’s right to pursue such claims arises in circumstances

where their very premise is that UDW’s management was responsible for fraudulent

conveyances with actual intent to hinder, defraud or delay creditors in the months leading

up to the position in which UDW now finds itself, that is to say, secking the Court’s

assistance with a view to avoiding an insolvent liquidation.

60. The PCT is not a replacement for the expropriation of Highland’s creditor status:

(@)

(b)

©

d

Fundamentally, the claims “preserved” under the PCT are not Highland’s, or any
other creditors’ claim. Following the amendments to the Draft Explanatory
Statement prior to the convening hearing,“ the claims to be transferred are claims

belonging to UDW, Agon Shipping Inc and Ocean Rig Investments Inc.

Highland will therefore lose the ability to determine whether and how those
claims should be brought and, thereafter, the manner in which they should

proceed.

The majority of the trust enforcers are very unlikely to wish to see that UDW’s
management is pursued by the PCT,* particularly given that they did not support
Highland’s suggestion that the terms offered to management should be market

tested.

According to the Revised Draft Explanatory Statement, served shortly before the

Convening Hearing:45

# Prior to that amendment, the Draft Explanatory Statement (and Kandylidis 1 at §135) [A/9/p. 41] made clear
that, amongst others, “zhe claims identified in the Draft Complaint...will be transferred into a Cayman Islands special trust...”
Kandylidis 2 943 [A/20/p. 22]; sec also [B5/94/p. 171] and [B5/94/p. 45].

44 [B2/47/p. 1374 ].

4 [B5/94/p. 176].
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61.

62.

63.

64.

“The directors of UDW do benefit from certain rights of indemnity which will be included in the
New UDW Articles which are summarised at Part G (Restructuring Documents). Such rights
of indemnification may extend to claims brought against the directors of UDW pursuant to the

Preserved Claims Trust depending on the nature of such clains.”

The Proposal

On 4 August 2017, Highland proposed to UDW, the JPLs and the Ad Hoc Group that:

(a) Highland be carved out of the UDW Scheme in order to preserve its standing as

a creditor of UDW; and

(b) In return for being carved out, Highland would agree to forbear against collecting
from UDW any sums due to it pursuant to the terms of the 2019 Notes or any

Scheme Consideration arising by virtue of its rights under those 2019 Notes.*

Highland has drafted a proposed definitional amendment to the Revised Explanatory
Statement: see Poglitsch 2 €14." An amendment in that, or similar form, would be

sufficient to give effect to the Proposal. No party has suggested otherwise.

The purpose of the Proposal was to ensure that the unfairness of the UDW Scheme can
be ameliorated so far as possible, and that Highland can pursue its claims against third
parties, including UDW management, while at the same time causing no more disruption
to the Schemes and to supporting creditors than is absolutely necessary for that

purpose.48 The Proposal achieves that purpose.

Highland’s belief was and remains that if the Proposal were to be taken up, or if its terms
were to be adopted by the Court, all UDW Scheme Creditors would be better off.” For

the reasons set out below, that belief is 2 sound one.

“[E/1/pp. 1-4].

Y ID/5/p. 3].

# Poglitsch 2 916.1 [D/5/p. 4]; Ellington 19+ [D/6/p. 2].

4 Poglitsch 2 §16.2 D/5/p. 4].
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E3. The Rejections

65.  The Proposal was rejected on 10 August 2017.” In summary, the reasons for rejecting

the Proposal were as follows:

(a) The Proposal would substantially delay the implementation of the restructuring
and require a fresh application to the Court for permission to convene scheme

meetings.

(b) The PCT is designed to protect all UDW Scheme Creditors. Highland’s proposal
seeks to give it “special treatment’ and to “improve its position relative to all UDW

Scheme Creditors” and would result in Highland competing with the PCT.

(0) The Proposal was “not a genuine effort to resolve this matter” but was instead “wade for

tactical litigation purposes”.

(d) Following the implementation of the UDW Scheme, Highland can seek to

exchange its UDW Scheme Consideration for additional interests in the PCT.

66. At the UDW Scheme Meeting, UDW was given an opportunity to explain in more detail
why the Proposal was not deemed acceptable. There was no suggestion that there were

any additional reasons for the rejection.

67. Those reasons are inadequate for the reasons explained in Poglitsch 2 §921-31."" In very

brief summary:

(a) The Proposal would require only the smallest of amendments to the Draft
Explanatory Statement. There is no reason why should it cause any, or any

significant, delay.

* [E/2/pp. 5-6]; [E/3/pp. 7-81; [E/4/pp. 9-10].

* [D/5/pp. 6-8].
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(b) For the reasons explained above, the PCT is inadequate. In any event, Highland is
not seeking special treatment from UDW; it is seeking no treatment from it. It

wishes only to be in the same position as UDW’s other unsecured creditors.

(0) Highland wishes only to preserve its rights against third parties, and is prepared
to give up all scheme consideration in order to do so. There is no evidence to
suggest that Highland would be in competition with the PCT. Even if it were to
be, that is not a reason to reject the Proposal, and has nothing to do with the

rights of creditors against UDW.

(d) As should be clear from the terms of the Proposal, it was put forward in the
utmost good faith with a view to resolving matters in a way that is in the best
interests of all concerned. The effect of rejecting it is to shield UDW’s

management from the one party presently seeking to assert claims against them.

(e) Highland derives no comfort from the Ad Hoc Group’s suggestion that it might

seek to convince others to trade PCT distributions for shares in UDW.

® The suggestion that Highland’s proposal secks to give it “special treatment’ and to
“improve its position relative to all UDW Scheme Creditors” is without substance, and
wholly without any merit whatsoever. It is the proponents of the UDW Scheme
who presume to dictate which rights against UDW, and even which personal

rights against third parties, creditors shall be entitled to maintain.

E4.  Legal principles

68. The Court must take care not to sanction anything that amounts to a “scheme of

9552

confiscation””” and that the scheme regime should not be used so as to lead to “confiscation

55 53

and injustice”.

52 Re Alabama, New Orleans, Texas and Pacific Junction Railway Company [1891] 1 Ch 213, 243 per Bowen
LJ.

53 Sovereign Life v Dodd [1892] 2 QB 573, 583 per Bowen L.
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72.

73.

74.

75.

The Court will not “assist in the destruction of rights against the will of an individual on the ground
that his unwillingness can be solaced by money...”. In particular, it will not lend its aid, in
sanctioning a scheme, to a serious breach of obligations to the scheme company’s

creditors.”

Having regard to the confiscatory nature of schemes, such as the UDW Scheme, and the
purpose which they are intended to serve, schemes can have the effect of releasing claims
against third parties, but only where that is “necessary in order to give effect to the arrangement
proposed for the disposition of the debts and liability of the company to its own creditors’: Re Lehman
Brothers International (Europe) (No 2) [2009] EWCA Civ 1161 at 65 per Patten LJ.

Further, where a third party is to be released, that third party must give some
“accommodation or give’: Re Sphinx [2010] (1) CILR 452 per Smellie C]J at 31, 41, 43 and
55.

Unfairness

The UDW Scheme is manifestly unfair to Highland for the reasons articulated above.

While the UDW Guarantee Creditors do not represent the views of UDW
SchemeCreditors in their capacity as such, Highland recognises that there is considerable
support for the Schemes as a whole. It wishes to go no further, in disrupting those

Schemes and those who support them, than is absolutely necessary.

On the other hand, in light of the Proposal, there is absolutely no reason why Highland
should be subject to the UDW Scheme and why its rights to pursue UDW’s management
and third parties should thereby be expropriated. It has put forward a proposal in good

faith with a view to making all parties better off.

In light of that proposal, there can be no justification for the effective confiscation of

Highland’s rights against others.

5 Re MB Group plc (1989) 5 BCC 684.
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Conclusion

Highland recognises that there is considerable support for the UDW Scheme amongst
UDW Guarantee Creditors. While Highland does not accept that those creditors’ views
are in fact representative of UDW Scheme Creditors in their capacity as such, it does not
seek to ‘hold out’ with a view to depriving those creditors of the opportunity to

participate in the schemes which they support.

Instead, Highland’s position is that it should have to play no part in the UDW Scheme.
The effect of the Proposal is to make UDW Scheme Creditors better off. Because
Highland will not seek to assert any claim against UDW, and it is therefore not necessary

for it to be subject to the UDW Scheme.

There is no reason why there should be any competition between Highland and the PCT.
Indeed, all the indications are that there will not be, because the PCT will not pursue any
claims. If, ultimately, competition does arise, its resolution will be a matter for
determination by the tribunals hearing those claims, and Highland will accept the
consequences of that. It is no reason to find that, despite the proposal, the UDW Scheme

may propetly remove Highland’s creditor status.

Highland has proposed a very simple amendment to the UDW Scheme. It has not been

suggested, at the UDW Scheme Meeting or otherwise, that the amendment is inadequate.

Highland therefore submits that the Court should direct the amendment of the UDW
Scheme so as to exclude Highland from those creditors of UDW that are bound by the
Scheme. Should that, for any reason, prove impossible, the Court should refuse its

sanction to the UDW Scheme on the basis that it is unfair to Highland.

Michael Todd QC
Erskine Chambers
33 Chancery Lane

London
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Stephen Leontsinis

Partner
Collas Crill
Cayman Islands

28 August 2017
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Appendix 1: Summary of post-Scheme Entitlements

DRH Creditors 3 9.9 --- 110.5 123.4 6.03%
DFH Creditors 17.8 142.8 236.4 819.8 1216.8 44.77%
DOV Creditors 12.2 135.1 213.6 699.2 1060.2 38.18%
2019 Notes --- - - 12.6 12.6 0.69%
Management - --- - 170.5 170.5 9.31%
Shareholders --- --- - 0.3 0.3 0.02%
DRH Put - - - 18.3 18.3 1.00%
Underwriters

Total 33.00 287.9 450.0 1,831.1 2,602.0 100%
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Appendix 2: Summaty of present indebtedness and post-Scheme Entitlements

Creditors 4597 C12.46% 123.4 5.11% 6.03%
DFH Creditors 1,830 49.58% 1216.8 50.42% 44.77%
DOV Creditors 1,270 34.41% 1060.2 43.94% 38.18%
2019 Notes 131 3.55% 12.6 0.52% 0.69%
Total 3690.7 100% 2413.0 99.99% 89.67%
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Appendix 3: Scheme Consideration by Scheme

Entitlements under | Entitlements under UDW | % of entitlements conferred

DRH/DFH/DOV Scheme ($m) by UDW Scheme

Scheme ($m)
DRH Creditors 79.4 44 35.6%
DFH Creditors 1,044.9 172 14.1%
DOV Creditors 941.8 118.4 11.2%
2019 Noteholders - 12.6 100%
Appendix 3: Scheme Consideration by Scheme
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IN THE GRAND COURT OF THE CAYMAN ISLANDS
FINANCIAL SERVICES DIVISION

CAUSE NO: FSD 100, 101, 102 and 103 OF 2017 (RPJ)

IN THE MATTER OF THE COMPANIES LAW
(2016 REVISION)

AND

IN THE MATTERS OF OCEAN RIG UDW INC.,
DRILL RIGS HOLDINGS INC., DRILLSHIPS
FINANCING HOLDINGS INC. AND DRILLSHIPS
OCEAN VENTURES INC., (EACH IN
PROVISIONAL LIQUIDATION)

AND

IN THE MATTER OF SECTION 86 OF THE
COMPANIES LAW (2016 REVISION)

Volume 7 - Pages 825 - 984

Tuesday, September 5, 2017
10:01: a.m. - 3:47 p.m.

The above-entitled cause came on for
hearing before the Honorable Raj Parker in Grand Cayman,

Cayman Islands.
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APPEARING FOR JOINT PROVISIONAL LIQUIDATORS

CAYMAN ISLANDS ATTORNEYS
BY: MS. RACHAEL REYNOLDS
BY: MR. WILLIAM JONES

OGIER

APPEARING FOR HIGHLAND CAPITAL MANAGEMENT, LLP

COUNSEL
BY: MR. MICHAEL TODD, QC

ERSKINE CHAMBERS
—-and-

CAYMAN ISLANDS ATTORNEYS
BY: MR. STEPHEN LEONTSINIS
BY: MS. HEATHER FROUDE

COLLAS CRILL
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BY: MR. ANDREW BLAKE
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CREDITORS

COUNSEL
BY: MR. ANTONY ZACAROLI, QC
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CAYMAN ISLANDS ATTORNEYS
BY: MR. JEREMY SNEAD
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-and-
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My Lord, I would invite My Lord to read
Paragraphs 41 and 43 of the judgment.

THE COURT: 41 and 432

MR. TODD: Indeed, My Lord.

THE COURT: Yes.

MR. TODD: My Lord, in this -- in our
submission to My Lord, My Lord, I think, has heard
already is that there is not the necessary
accommodation or give-and-take as between
management and the third parties and the scheme
companies it or creditors in the present case.

My Lord, the -- your Lordship will recall
and I made this point particularly because of a
submission made by Mr. Zacaroli this morning that
My Lord will recall that the Court does not have
regard simply to the terms of the scheme, but also
to the effects of the scheme and its commercial
and factual context. My Lord recalls that point,
I hope, from BAT, which you saw in bundle C at
Tab 28.

THE COURT: Yes.

MR. TODD: And My Lord, it was -- can I
just read out to My Lord? It's for My Lord's
notice at Page 6 of the judgment -- very short

paragraph. "However, if it is permissible in an
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appropriate case to take into account third-party
concerns, when considering whether to sanction a
scheme it seems to -- it seems to me unduly
artificial if one can take them into account if
they are affected by the scheme itself, but not if
they are affected by a subsequent standard, which
is clearly dependent on, and consequent on the
sanctioning and the terms of the scheme.”

So you look at the terms of the scheme and
its effects in the commercial context.

My Lord, can I then come to look at the
proposal? My Lord recalls the context of this
proposal is that Highland's position is that the
PCT is not an adequate or appropriate replacement
for the deprivation of Highland's and other
creditors' status and their ability, as a result
of that status, to bring the claims against
management. We deal with that in Paragraph 60 of
our skeleton.

My Lord, we submit to the Court that in the
present case the issue is whether the Court should
sanction the scheme, the inevitable effect of
which is the deprivation of Highland's status as a
creditor, and hence, its ability to pursue any

claim is dependent upon that status.

ROUGH DRAFT, UNPROOFED TRANSCRIPT
S.A.374

07afd535-bcc8-45e3-b567-f3a476e0660d






