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Defendants.

COMES NOW the Plaintiff by and through counsel Gordon C. Benjamin and moves this
Court to enter a declaratory judgment for the Plaintiff and against Defendants Leander Leander
and Lijun Leander finding and ordering that, as a matter of law, any lease between Plaintiff or its
predecessors and Defendants terminated when the Overlease between the Plaintiff or its
predecessors and the traditional landowners was terminated by the traditional landowners, and that
Plaintiff is entitled to have the Defendants removed, and to receive fair rent for the period of

Defendants possession since the termination of their leases to the date Defendants are removed,

based on the following memorandum of points and authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

A. Background



In 1990, a Lease Agreement was entered into between certain landowners (the "Lessors"
or "Landowners") and the Nauru Local Government Council ("NLGC," the "Lessee"). (see Exhibit
“P-4” attached hereto [Lease Agrmt. for Eastern Gateway Hotel ("Overlease")].) In 1996, all
properties held by NLGC were transferred, by Cabinet Order, to Eigigu Holdings Corporation
("EHC") (see April 7, 2014 Complaint in this matter, “Compl.” Ex. P-1.).

In 2001, an Agreement of Sub Lease ("Sublease") was entered into between the Leanders
("Sublessees") and NLGC, by Rubin Tsitsi, for a 10-year period that was to end in April of 2011.
(Compl. Ex. P-2.) In that Sublease, NLGC warranted that it had full legal ownership of the
premises and that there was no other party of interest, and agreed to indemnify and hold the
Sublessees harmless should anyone else be the proper holder of the interest. (Compl. Ex. P-2, §
"4(b).) In 2002, another agreement (Agreement for Extension and Revision) was entered into by
these same parties, for an extension and revision of the prior agreement. (Compl. Ex. P-3.) The
extension provided for a 25-year term, to run through September of 2027. (Compl. Ex. P-3, §
A(2).) One of the revisions provided for full payment ($200,000) for the entire term of the revised
lease at its inception, and further provided:

Both parties agree that the lessee shall not be responsible for any form of payments

to the landowners, . . . and Nauru Council, after the full payment of US $ 200,000.00

... at any times throughout this lease . . . [and] that the lessor [shall be] responsible
for any payments to Chief and Landowners[.]

(Compl. Ex. P-3, § A(3).) The Lessor under that agreement was, of course, NLGC.

In February of 2012, the Landowners sent notice to NLGC and EHC, c/o Rubin Tsitsi of
default on multiple counts. (Registered Lease Termination, see Exhibit “P-5,” attached hereto, at
4 of 7 [Feb. 15,2012 Ltr. of Default].) Although all NLGC property interests had been transferred

to EHC i 1996, EHC was unaware of its ownership of the 1990 Overlease until, under new
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management, it discovered that fact. Rubin Tsitsi, who had entered the subleases on behalf of
NLGC, was managing the subleases during this period and was apparently pocketing payments,
rather than forwarding them to EHC.

When the matters of default were not cured within the time provided, the Landowners then
sent notice of cancellation and termination of the Overlease, effective April 6, 2012. (Ex. P-5, at
3 of 7 [Mar. 10, 2012 Notice of Termination].) During this same early 2012 period, EHC was
making attempts to take over the management of the property. As part of that effort it fired Rubin
Tsitsi.

In May of 2012, EHC sent a letter to the sublessees under the 1990 Lease Agreement,
informing them that all rental payments were to be made to David Strauss going forward, rather
than to Rubin Tsitsi. (See Exhibit “P-6”, attached hereto [May 10, 2012 Ltr. from David Aingimea
to Shopowners & Managers].)

Thereafter, the Landowners and EHC entered into an agreement ("2013 Agreement"),
under which EHC was to pay a certain amount in damages to the Landowners, Rubin Tsitsi was
to be removed from management, and the Landowners were to file a revocation of the 2012
termination. (See Exhibit “P-7,” attached hereto [2013 Agrmt. Between Eigigu Holdings Corp &
Landowners of Eastern Gateway Premises].) In September of 2013, EHC sent another letter to the
sublessees under the 1990 Lease Agreement, informing them of the termination of the Lease, that
their leases were thereby also terminated, and, as in the earlier letter, requiring that no rent
payments be made to Rubin Tsitsi. (See Exhibit “P-8,” attached hereto [Sept. 6, 2013 Ltr. from

David Aingimea to Shop Operators/Managers/Residents].)



Following full performance of the 2013 Agreement, the Landowners and EHC entered into
anew lease agreement. (See Exhibit “P-9,” attached hereto [2013 Ground Lease Agrmt.].) Inthat
agreement, the parties adopted the terms and conditions of the original Overlease as to all relevant
matters, except as to the provision for subletting, which was revised to state:

Following the expiration of any current and legally enforceable subleases on the

premises, if any, Tenant may sublease or assign the premises in whole or in part
after first notifying the Landowners in writing|.]

(Ex. P-9, at 2 [2013 Ground Lease Agrmt.], paragraph 7 (emphasis added).)

In January of 2014, a third letter was sent to the sublessees, reiterating that their leases had
been terminated, as a matter of law, along with the original Overlease, informing them that EHC
was prepared, at its option, to enter new subleases, and notifying them that any advance payments
made to Rubin Tsitsi were in violation of the Republic of the Marshall Islands laws. (See Exhibit
“P-10,” attached hereto [Jan. 9, 2014 Ltr. from Gordon C. Benjamin to Sub-Lessees].)

The original Overlease provided that upon default, as described in the document, the
Lessors would have the right to cancel and terminate the Lease. (Ex. P-4 [Overlease], § 17(a).)
The Overlease further provided that, in the event of voluntary or mutual termination of the Lease,
the Lessors, at their option, could terminate any existing subleases, or have such subleases deemed
assigned to them. (Ex. P-4 [Overlease], § 19.) The Overlease also provided that if the Lessee
remained in possession after the expiration of the term of the Overlease (50 years), it would be
deemed a tenant on a year-to-year basis, subject to all terms of the Overlease, but at 4 rent agreed
to by the parties. (Ex. P-4 [Overlease], § 23.)

B. The Termination of an overlease terminates all subleases, as a matter of law.




The Overlease did not specifically address the result of its termination for default on any
subleases. It is firmly established everywhere, however, that absent contrary terms in the contract
itself or in the positive law of the jurisdiction, the termination of an overlease terminates all
subleases, as a matter of law. See, e.g., Forest Park Lanes, Ltd. v. Keith, 441 S.W.2d 920, 939
(Tex. App. 1969) (termination of the primary lease "brought into effect, by operation of law, the
termination of all the subleases, validity of which was dependent upon the continuation of the
primary lease"); Four Bros. Boat Works, Inc. v. S&SF, Inc., 55 S.W.3d 12, 17 (Tex. App. 2001)
("As a general rule, a subtenant's right of occupancy under a sublease ends when the underlying
-master lease ends."), reh 'g of petition for review overruled (Sept. 13, 2001); Jaynet Drug Corp. v.
Sheraton-Astor Corp., 158 N.Y.S.2d 344, 350 (Sup. Ct. 1956) ("It is the well settled rule of law
that when an underlying lease is terminated either by the ending of its natural term or by the
exercise of a cancellation clause contained therein providing for earlier termination, that any
subleases are similarly terminated."); Pelt v. City of New York, No. 11-CV-5633 (KAM)(CLP),
2013 WL 4647500, at *8 (E.D.N.Y. Aug. 28, 2013) (same); Merci Corp. v. World Int'l Corp., 2005
MP 10,2005 WL 3781861, at *2 n. 14 (N. Mar. I. 2005).

This is necessarily so, first, because sublessees are not in privity with the lessor under an
overlease and they can, therefore, have no possession rights under their leases after that overlease
ends, regardless of how the latter was terminated. Four Bros. Boat Works, 55 S.W.3d at 17,
Cleveland v. A.J. Rose Mfg. Co., 89 Ohio App. 3d 267, 271, 624 N.E.2d 245, 248 (1993); Parr v.

Farmers State Bank of Orange Grove, 659 S.W.2d 883, 883-84 (Tex. App. 1983).



It is so, second, because a sublessee's rights can never be greater than those of the lessee,
and, therefore, when the lessee's rights are terminated, so are those of the sublessee. A4.J. Rose
Mfg. Co., 89 Ohio App. 3d at 272, 624 N.E.2d at 248.

Accordingly, it is evident that with the 2012 termination of the Overlease, all subleases
terminated, as a matter of law, as acknowledged by both parties in the Ground Lease Agreement.
(Ex. P-9 [2013 Ground Lease Agrmt.].) The sublessees were, moreover, notified that this was the
case on at least two separate occasions. (Ex. P-8 [Sept. 6,2013 Ltr. from David Aingimea to Shop
Operators/Managers/Residents]; Ex. P-10 [Jan. 9, 2014 Ltr. from Gordon Benjamin to Sub-
‘Lessees].)

C. Pre-requisite to Declaratory Relief — Justiciable Controversy

A prerequisite for declaratory relief is the existence of a justiciable controversy. See
Harford Mut. Ins. Co. v. Woodfin Equities Corp., 344 Md. 399, 687 A.2d 652 (1997); Hatt v.
Anderson, 297 Md. 42, 464 A.2d 1076 (1983); Paxtuxent Oil Co. v. County Comm’rs, 212 Md.
543, 129 A.2d 847 (1957); Anne Arundel County v. Ebersberger, 62 Md. App. 360, 489 A.2d 96
(1985); Butler v. Liberty Mut. Ins. Co., 36 Md. App. 684, 375 A.2d 576 (1977).

A controversy is justiciable when interested parties assert defense claims. Ocean
Petroleum, Co., Inc. v. Yanek, 416 Md. 74, 82 (2010) (holding that where one party exercised a
contractual option to purchase property at a mutually agreed price, but could not agree on the price,
-the parties had a justiciable controversy).

The declaratory decree will not be given unless there is either an actual existing
controversy, or antagonistic claims indicating inevitable litigation, or when a party asserts a legal

status or right and when the court is satisfied that the declaratory decree will serve to end the
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controversy. See Harford County v. Schultz, 280 Md. 77, 371 A.2d 428 (1977); Hamilton v.
McAuliffe, 277 Md. 336, 353 A.2d 634 (1976); Balt. Steam Co. v. Balt. Gas & Elec. Co., 123 Md.
App. 1, 716 A.2d 1042 (1998), vacated as moot, 353 Md. 142, 725 A.2d 549 (1999); Consumer
Prot. Div. v. Luskin’s, Inc., 100 Md. App. 104, 640 A.2d 217 (1994), aff’d, 338 D. 188, 657 A. 2d
788 (1995).

To be justiciable, the issue must present more than a mere difference of opinion, and there
must be more than a mere prayer or request for declaratory relief in the action. Concrete and
specific issues must be raised in actual cases rather than in theoretical or abstract propositions.
Antagonistic claims between the parties must be such that litigation is imminent and inevitable, or
the party must assert a legal relation, status, right or privilege which is challenged or denied by an
adversary. See Cts. & Jud. Proc. I § 3-4-9; Hatt, 297 Md. 42, 464 A.2d 1076, Hamilton, 277 Md.
336,353 A.2d 634; County Comm’rs v. Days Cove Reclamation Co., 122 Md. App. 505, 711 A.2d
351 (1998).

In this matter, as a matter of fact, Plaintiff had notified Defendants that their leases were
terminated as a matter of law, and Defendants have not accepted the Plaintiff’s notifications, and
litigation was initiated. Plaintiff’s therefore move for a declaratory judgment on this justiciable
issue, in order to move this matter along expeditiously and justly.

CONCLUSION

In the present matter, it is clear that the Landowners terminated the Overlease between
themselves and the Plaintiff in 2012. Accordingly, it is evident that with the 2012 termination of
the Overlease, all subleases, including the sublease between Leander and Rubin Tsitsi signing for

“NLGC>, terminated, as a matter of law, as acknowledged by both parties in the Ground Lease
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Agreement. (Ex. E [2013 Ground Lease Agrmt.].). Plaintiff has notified Defendants that their
lease with Rubin Tsitsi terminated, however Defendants have a controversy with Plaintiff’s
position. Plaintiffs pray the Court to declare and Order as such as there is a justiciable controversy
between the Plaintiffs and Defendants in this Matter, and a Declaratory Decree and Order will
serve to end the controversy.

Date: November 11, 2015 (Hawaii date)

Gordon C. Benjamm Plamtlffttorney

Certificate of Service

I, Gordon C. Benjamin, counsel to Plaintiff, do hereby certify that I emailed a copy of
the above to Defendants’ counsel, Mr. James McCaffrey, at his email address
“James@mccaffreyfirm.com” on November 12, 2015, Majuro date.

(TR

Gordon C. Benjamin, Plamtlft@ttorney
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with such statutes, ordinances, and regulations.

SECTION 6. Waste and Nuisance Prohibited. Lessee shall not
comuit, or suffer to be committed, any waste on the. premises, or
any nuisance. ' :

SECTION 7. Abandonment of Premises. Lessee shall not vacate or
abandon the premises at any time during the term of this lease;
1f Lessee shall abandon, vacate or surrender the premises or be
dispossessed by process pf law, or otherwise, any personal .
property belonging to Lessee and left on the premises shall be
deemed to be abandoned, at the option of Lessors, except such
property as may be encumbered to Lessors.

SECTION 8. Control and Inspection. Lessee shall have exclusive
and unrestricted control of the premises, subject to the right of
the Lessors to enter the premises upon reasonable notice to the
Lessee to examine the premises; for the due performance of the
terms and conditions of this lease by the Lessee.

SECTION 9. Encumbrance of Lessee's Ieasehold Interest. Lessee may
encumber bY mortgage or-deed.of trust, or other ins ment its
leasehold interest in the premises as security for :

{indebtedness of Lessee. No such encumbrance or any -closure,
conveyance, or exercise of right pursuant . thereto _Tl relieve.
Lessee from its liability under this lease. Except :s provided in
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any manner,’ any of Lessee's obligations under this lease.

o (b) ‘Assignment. Lessee shall not assign or transfer this
lease, or any interest herein, without the prior written consent
of the Lessors!, and & Consent to an assignment shall not be
deemed to be a Consent to any subsequent assignment. Any =
assignment without such consent shall be void, and shall, at the
option;of,Lessqps,vterminategthigﬁlease.1Neither:thiSrleASQNﬁbri
the leasehold: 'estate of Lessee nor any interest of Lessee
hereunder in the premises or any buildings or improvements
thereon shall be subject to involuntary assignment, transfer, or

sale, or to-assignment, “transfer, or sale by operation of law in
any manner whatsoever, and any such:attempted involuntary cs
assignment,’ transfer, or sale:shall be voidiand of neo.effect and
shall, at' the ‘option' of Lessors, ‘terminate this lease. .

‘SECTIQN'11;imaggg_ang_g;i;igiggiyLessee,shall;pay;astthey;become‘
due all property: taxes and assessments of any nature:levied on:.

the premises. by any authorized governmental agency. Lessee shall.
.pay as- they become due-:all charges incurred for utility services.
supplied to the premilses, including charges:for water, '

electricity, sewer and telephone service.

SECTION 12. tions, a

(a) constyuction of Hotel Complex. Lessee shall, ‘at Lessee's
'sole expense, diligently prosecute to completion the hotel
complex currently under construction by lLessee on the premises.
Upon.the hotel's:completion, Lessee shall keep the hotel open for
business and shall manage it in an’'efficient. orderly, and lawful
wanner.

(b} Alterations and Improvements. Lessee shall have the right
to make such alterations, improvements, and:changes to:any _
building which may from time to time-be on the premises as' Legsee
may deem necegsary, or to replace any such building with a new
one of .at least equal value, provided that: the value.of the
‘bullding :shall ‘not be diminished and the structural integrity-of
the building shall not be adversely affected:by any such
alterations, improvements, or changes.

‘ ‘ ’ i . structures
c) ownership of ;mprovements.”Any_buildlngs, s \res,
vimprgvéments; additions, appllances, fixtures, or other property
‘remaining on the premises’at the termination or expiration of
this lease shall be the property of ILessors, free and clear- of
any clainms by or through Lessee. - -
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of the adjacent weto(es), Lessee shall have only a leasehold
interest therein, and the annual rent payable under this Jlease
shall be increased by the product of the area of the £ill site
times the rental rate established in. Section 3.

SECTION 13. Repairs and Des ruction of Improvements.
(a) Repair and mgigtengngg; Lesseé_shall; throughout the ternm

of-thig lease, at its cost and’‘without expense to Lessors, keep
and maintain the premises and improvements thereto, including °
adjacent walkways, in'good, tenantable, ‘sanitary, and neat. order,
condition and. repair. '

2

(b) _of D e or Destruction. The damage, destruction,
or ‘partial destruction of any-building or other improvement which
is"a part of the premises shall not release Lessee :from any
obligation under this lease, and in case of damage to or -
destruction of any such building or improvement, TLessee shall at.
its own expense promptly repair and restore the same to a
condition as good or better than that which existed prior to such
damage or destruction. Without limiting such - obligations of
Lessee, 1t is agreed that the proceeds of any insurance covering
such damage or destruction shall be made available to Lessee for
such repair or replacement.

ey L estruction Occurring towaxd tphe End of the
Term. Notwithstanding paragraphs (a) -and (b) above, in case of
the destruction or damage of ‘any building or improvement on the
premises so as to make it untenantable occurring duringthe last
three years:of the term of this lease, Lessee, 1f not then in
default, may ‘elect to terminate this lease by written notice
served on Lessors within 90 :days after the. occurrence of such
danage or destruction. In the event of such termination, there
shall be no obligation on the part of Lessee to repalr or restore
the building or improvement nor any righti on the part of Lessee
to receive any proceeds collected under any insurance policies
covering such building or improvement. On such -termination,’ rent,
taxes, or assessments, and any other sums.payable by Lessee to
Lessor hereunder shall be prorated as of the termination date,
and in the event any rent, taxes, or assessments shall have been
paid in advance, Lessors shall rebate the same for the unexpired
period for which payment shall have been made.

(d) Blection not to Terminate. If, in the event of such
destruction or damage during the last three years‘of the térm of
this lease, Lessee does not elect to terminate this 1ease,’the
proceeds of all insurance covering such damage or destruction .
shall be made avallable to Lessee for_such repair or replacement,
and. Lessee shall be obligated to repalr or. rebuild. the building

as above provided.

SECTION 14. Insurance.
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L L,(a) Hazard, Lessee' shall,: at all times during the term of
this lease and:at Lessee}svsolQHéxpense;:keepkalluimproveméntsT
which are now or hereafter a part of the premises insured against
loss ‘Or' damage: by fire and extended coverage-hazards insurable in
the.Marshallilslands,‘inCluding”?andalism}*typhoon§}7and'Wavé:
action, for the full replacement value of such .improvements with
%ﬁislggza§é§ﬁ§2ﬁLe§so§Siind,LesSée‘as théir}interééts‘may aépZaf
. ent shall: ire’ i : )
Faraine angdustuent. all require' the written consent of both

(b) P c:Liabjlity. Lessee shall maintain in effect
throughout. the; term of ‘this lease personal injury liability
insurance covering the premises and its improvements in the
amount of $500,000 for injury to or death of any one person.and
$500,000 for injury to or death’of any number of persons in one .
oCcurrence, and:property damage liability ‘insurance in .the amount.
of.§SQO,OOQ,5such,insuranCe»shall~specificaily.insure Lessee"
against ‘all liability assumed by'it under this leasa, ‘as well as
liability imposed by law, and shall  insure lLessors and Lessee but
shall ‘be .so endorsed as to create the same liability on the part
of the: insurer as though separate’'policies had been” written for
Lessors and Lessee, '

(c) Automobile Insurance and ‘Worker's compensation Insurance.
Lessee ;shall maintain in'effect throughout the-term of this lease
automobile insurance and worker's:compensation insurance in- form -
and amount required by :law; provided, however, until the Marshall
Islands enacts worker's compensation insurance legisliation,
Lessee shall maintain with respect:to operation on the premises
such- insurance “in form and amount:as is requiréd under: the laws
of Guam.. ' )

(d) Natice of Lessors. All policies shall require 30 days'
notice by registered mail to Lessors.of any cancellation or
change affecting any interest of Lessors. - ' '

SECTION 15. Indemnification of Lessoxrs. Lessors shall not be
liable for and Lessee shall defend,aindemnlfy and hqld,Lessors
harmless from any and-all claims; including reasonable attorney's
fees;wfor-loss,vinjur?, death, br;damage.toipergonsjor,p:gpgrty-
'arising out of .or resulting from any -act, omission, or negligence
of Lessee or of any occupant, subtenant, visxtor,or:other;ugersb
of the premises, eXcept loss, injury, death,.or damage ar151?g Y
reason of the gross negligence or misconduct of Lessors, their

agents, or employees.
. ' ault Bre. . Each.of the following events shall
CTION 16. Default ox Breach. Each.of the folls v all
,igngti;ute.a default or breach of-this lease by Lessee:
(éj-if-LeSGee shall f£ile a petition in bankruptcy or

i : ’ ' pankruptcy act, oxr
nsolvency or for reorganization under any anxg :
;ﬁgilfVngntarily take‘advantage*ofjany'such;actvby-answer ox

— _ _otherwisa, or shall make an assignment for‘?he;benefitiof
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creditors;

(b) if involuntary proceedin
. C gs under any ban}
insolvency act shall be instituted against {esse:ruggc{fl:w o
gigelzerhor trustee shall be appointed of all or éubstantiall

of the property of Lessee, and such proceedings shall notybe

dismissed or the receivership or t i
C rust
after the institution or appgintment; SeShip vacated with 30 days

(c) if Lessee shall fail to pay rent or any other moneys
required under this lease when due and such nonperformance shall
continue for a period of 30 days, whether payment is demanded or
not;

(d) if Lessee shall fail to perform or comply with any other
condition of this lease and if the nonperformance shall continue
for a period of 30 days after notice thereof by lessors to Lessee
or, if the performance cannot be reasonably had within the 30-day
period, Lessee shall not in good faith have commenced performance
within the 30-day period and shall not thereafter diligently
proceed to completion of performance;

(e) if the lease is assigned in violation of section 10; or

(f) if Lessee shall vacate or abandon the demised premises in
violation of Section 7.

SECTION 17. Effect of Default. In the event of any default, as
set forth in Section 16, the rights of Lessors shall be as

follows:

(a) Termination. Lessors shall have the right to cancel and
terminate this lease, as well as all of the right, title, and
interest of Lessee hereunder, by giving to Lessee not less than
15 days' notice of the cancellation and termination. On
expiration of the time fixed in the notice, this lease and the
right, title, and interest of Lessee hereunder shall terminate in
the same manner and with the same force and effect, except as to
Lessee'!s liability, as if the date fixed in the notice of
cancellation and termination were the end of the term herein

originally determined.

(b) Lessoxrs' Right %o Cure. Lessors may elect, but shall not
’

be obii ' quired of Lessee herein or
comply with any agreement, term, or condition required hereby to
be performed by Lessee, and Lessors shall have the right to enter
the premises for the purpose of correcting or remedying any such
default and to remain until the default has been corrected or
remedied, but any expenditure for the correction by Lessors shall
not be deemed to waive or release the default of Lessee or the
right to Lessors to take action as may be otherwlse permissible
hereunder in the case of any default.
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(c). Be—enter. Lessors may re-enter the premises.immediately

-arid. remove the property and personnel of Lessee, and store the

property in a public warehouse or at a place selected by Lessors,

‘at the expense ‘of Lessee. After re-entry lLessors:may terminate
‘the lease ‘on glving 15 days* written notice of termination to
Lessee. Without the notice, re-entry will not terminate the

lease, On termination Lessors may recover from Lessee all-damages.

proximately resulting from the breach, ‘including: the. cost of.
‘recovering the premises, and-the worth of ‘the balance of this

lease over the reasonable rental value of thé premises for the

remainder of the lease term, which sum shall be immediately -due
Lessors from Lessee.

(d) Re—enter and Relet, After re-entry, Lessors.may relet the

premises oxr any part thereof for any term without.terminating the
lease, at the rent and on the terms as Lessors may choose.
Lessors may nake.alterations and repairs to:the' premises. The:
duties and llabilities of the parties if the premises are relet
as provided herein shall bhe as. follows:

(ijﬁxn:additioh{to~Le559e‘Sfliahility”t0'Lessors for

breach of the lease, Lessee shall. be' liable for all expenses:of
the reletting, for the alterations and repairs made, and for the
.difference between the rent' received by Lessors. under the new
‘lease agreement and the rent .installments that are due for the
same period under this lease, ' ’ ‘

(i1} Lessors 'shall nave the right, but shall not be

required, to ‘apply the rent received from reletting the premises.

(1) to reduce the indebtedness .of Lessee to:Lessors. under the

lease, not including indebtedness for rent,: (2) to expenses of
the reletting and alterations®and repairs made, . (3) to rent. due
under: this lease, or (¢) to payment of future rent under this
lease ‘as it becomes due.

If‘the new lessee does not pay a rent instalment promptly to

Lessors, and the rent 'instalment has been credited in advance of
payment to the indebtedness of Lessee other than rent, or if
rentalg from the new lessee have been otherwise applied by

Lessors as provided for herei

n,‘and during any rent instalment

period, are less than-the rent payable for- the corresponding

deficiency, separately for each’
period, and before the end of that
time after a reletting terminate t
which Lessors had based: the re-ent

ease, Lessee shall pay Lessors the
rent instalment deficiency .
jat period. Lessors may at any
he lease ‘for the breach on.
ry and subsequently relet: the

instalment period under this 1

premises.
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used in the business of Lessee;

. : 7S 0L Les including inventory, . trade
fixtures,;anq:furnlshinqs;'andfuse themlgnathénggziﬁézgagféh"t
‘CompensatlngvLesgee.;Preredings:for appointment of a receivgu'b
Lessors, or the appointment Of{afreceiVefqand'thé“conduct‘bf7€h Y
business of Lessee by;thé;reCeiyér/:shéll?ﬁbﬁftérﬁihate”aﬁ d. ©
forfeit Fhls*lease'un1e5s;Lessorsﬂhangivéh*vritteh'notic‘%'f
termination to Lessee as provided herein Hreeel

., (f) Rights cumulative. The rights granted the.Less e
5§h§5nagrgement, or injlawwor'equity,:shallfbe?cﬁmﬁlatiszsaﬁgéﬁz
be “exercised at any -time and from time to time. Nd'failuredb§*t§e
Lessors to exercise, and no delay in exercising, any rights shall
be construed or -deemed to be a waiver thereof, nor shall any:
single or partial exerclse of a-right by the Lessors preclude an
ophgﬁjor future exercise thereof or the exercise .of any other o
right, ‘ -

SECTION 18. Condempation. Rights and duties in the event. of
condemnation are as.follows:

.. (8):In_Whole. If the whole of ‘the premises shall be taken or
condgmned by ‘any competeént authority for any publi& or
quasi~public use.oxr purpose, this lease shall cease .and. terminate
as of the date on which title shall vest thereby. in that.
authority, and.the rent reserved hereunder shall be apportioned
and ‘paid up to. that date. - ’

{b);;n Part. If onlyfafpbrﬁiOh of the ‘premises shall be: taken

or condemned, this lease. and the. term hereof shallinot cease or

terminate, but the rent payable after the:date on which Lessee’
shall:be required to surrender possession of such portion‘shall
be ‘reduced in proportion to the decreased use suffered by Lessee
as the parties may agree or as shall be determined by
arbitration.

{c) d for bamage. In the event of any.taking or
condemnation In whole or in part, the entire resulting award of
consequential damages shall belong to Lessors without any
deduction therefrom for the value of the unexpired term of this
lease or for any other estate-or interest in the demised premises
now: or’: later vested in Lessee. Lessee:assigns to lessors all ‘his:
right, title, and interest in:any and all*such awards.

(d) Restoratjon. In the event of a partial taking, Lessee
shall promptly proceed to restore the remainder of the building
on the premises to a self-contained architectural unit, .and

‘Lessors shall pay to Lessee the cost of restoration, not to

exceed  the amount of the separate award made to and received by
Lessors for consequential damages. In the ‘event there is no .
separate award for consequential damage, the value:shall be faxed
and settled by arbitration as herein provided, not to exceed :the
sun received by Lessors: for such damages. The balance of any'.
separate award or allocated amount not:so-used shall belong:ta

" Lant Repistralion Autority ©
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and be retained by Lessors as their sole property.

(e} Government Action other than a Taki
governmental action not resulting in the tﬁ'nglgrcgiidemn ti
of any portion of the premises but creating a right to Hen
compensation theregor, or if less than a full title to all
portlion of the demised premises shall be taken or cond'emnedog
any governmental authgrity for temporary use or occupancy, this
lease shall continue in full force and effect without redﬁction
or abatement of rent, and the rights of the parties shall pe

unaffected by the other provisions of this ‘
. . sect .
governed by applicable law. lon, but shall pe

of any

any

SECTIQN 19. Surrender !of Lease, The voluntary or other surrender
of this lease by Lessee, or a mutual cancellation of the lease
shal:!. not work a merger, and shall, at the option of Lessors '
terminate all or any existing Subleases or subtenancies, or z;zay,

at the option of Lessors, operate as an assignment to it of any
or all such subleases or subtenancies.

SECTION 20. Costs. All costs and fees incurred by Lessors in
connection with the preparation of this lease, including
reasonable attorney's fees, shall be paid by the lLessee upon the
execution of this lease.

SECTION 21. Notigces. any notice, approval, consent, waiver or
other communication required or permitted to be given or to be
served upon any person in connection with thils agreement shall be
in writing. Such notice shall be personally served, sent by
telegram, tested telex, fax or cable, or sent prepaid by
registered or certified mail with return receipt requested and
shall be deemed diven (i) i1f personally served, when delivered to
the person to whom such notice is addressed, (ii) if given by
telegram, telex, fax or cable, when sent, or (iii) if given by
mail,” ten (10) business days following deposit in the mail. Such
notices shall be addressed to the party to whom such notice is to
be given at the party's address set forth herein or as such party
shall otherwise direct.

SECTION 22. Redellvervy of Possession. Upon the termination or
expiration of this lease, Lessee shall peaceably and gquietly
surrender to the Lessors the premises.

SECTION 23. Hold Over. If Lessee shall ,rgmain in possession after
the expiration of the term of this lease; the Lessee shall be
deemed to be a tenant on a year-to-year bagsis and there shall be
no renewal of this lease by operation of law. The Lessors and
Lessee further agree that such possession and occupancy ;ullebe
subject to all terms, conditions, and covenants of this lease,
and at a rental rate to be agreed to by the parties.

SECTION 24. Arbitration. Any dispute, breach, or default onh any
agreement or covenant arising under t

— b T —f
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IN WITNESS WHEREOF, the parties have executed thlS

and vear first above written. lease the:day

LESSORS:
P T <
';. w; Yy m ANy VA, . Bi e 8 . o
}q ta Rebie TOraro Detuaamo ;
oidlaplap Secretary to Council
ATTESTED -BY
’\’ o s _
7/ ELACFG_ 1" L D109~
oody ’Elaisa . Francs Ja—faroa T
Alab for Remjon Weto T MNAarco OfflCe‘r
Moo A1 Pirecl .
Betro Blailsa Mike Redfern ;
Senior Dri Jerbal for NLGC Representative
Remjon Weto
Taninbit Kejon
Alad for Wotje{Weto
m&f 2T o
Frances Laninbit o
senior Dri Jerbal for Wotje Weto
M o
LAUK
Nofc Public
Repubiiz. of tha Monha!i isionds
&y Cgmmt Len EﬁDt{ 35 On —3:—{&?“!’
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ACKNOWLEDGMENT

on this 3[ day of Mﬁ 1990, before me, a notary public,.
Iroijlaplap Amata Kabua, known to me, did personally appear and

acknowledged that he executed the above lease as his free act.

Q—MQ&JZ llind

ELMA LAUKON
My commission expires on the A day of QﬁﬁiN f',myha ,\w%{u Iland=
Ay Commistion Eapitlss ¢ 5 mmmem s 7
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THE TERMINATION OF

THE 1990 EASTERN GATEWAY LEASE

ON REMEJON AND WOTIJE WETOS
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e Pﬁf&f’-&or«? -

NO TRESPASSING
NO PERSON IS ALLOWED ON THIS PREMISES
AFTER APRIL 20, 2012
WITHOUT THE EXPRESS WRITTEN CONSENT
OF
IROLJ JURELANG ZEDKAIA

ANYONE VIOLATING THIS ORDER

WILL BE PROSECUTED FOR TRESPASS

Racovdad on s 0247 QUOS Hep12 |




:_{DavdeSu’alm,P.C s

'——m'.
Phone‘ 692 625-3391
Fax: (692) 625-3398

P 'Mmth’io'imz‘ '
blicowam L
- "NaumLoealGovanmmComnl_

: Bigugu Holdings Corporation :
:vcloRubenTsxtsx ’

~ Box 106 -

.'.':MAlm,MH%%o




* David M. Strauss, P.C. L 3 ’
thay 54
. Aﬂomgymuw L fMaJum m%%ommhanmﬁnds)

Phons: (603, 6353901,
Fax: (682} 6253308
en_:all.

‘.. February 15, 2012

- Republic of Nauru

- Nauru Local Govemment Couricil,
. Eigugu Holdings Corporation ;.
" c/o Rubén Tsitsi

“Box 106~
3 Mapno, M 96960

'j;Deaer Tsxtsr

: ‘I‘he pulpose of this letter is ta agam mform you, on behalf of the current landowners of

: ‘Remejon and Wotje wetos, to~th Jurelang Zedkaig, Hilda Samuel, Frances Ianinbit, and Bsdm'a
Laninbit-Lobje; that the lessee is in defanit of the terms and condmons of the Augusi, 1990,
Agrecmcnt for the Emtem Gateway Hoel, in ﬂmt the Icssee : £

g  Pailed to pay the annual rent on the prémises on !uly 15 ofeach yeer (ﬁ'o' : July 15,
E 2004 to July 15 2011) a3 reqmred by Secuon 3(b) ofthc lease; . . -

_ 2 leed to comp!y mth ali nanonal and local govemment statutcs ordmmces, and E
' regmaﬂonsasxequlredbySectlonSofthelense e TR iy

37 Failed to prevent the commxssnon of waste or nuisance on the prexmses a8 requxred by
Secﬁon 6 of the lease; RIS : :

4. . Failed to dxlxgently prosecute to compleuon the oonslmcton of the hote] complex on’
the premises, kéep the hotel open for business, and manage the hotel in an efﬁcxent, orderly, and
lawﬂﬂ manner as required by Sectxon 12(a) of the lease, ;

- ‘5 .‘ ' ©  Failed to keep and malnmn the premxsﬁ and 1mpmvemems thereon, including
' adjacent walkways, in good, tenantable, samtaxy and neat order, oondmon, andrepmras reqmred by .
B Secuon 13(a) of the lease; SRR ; S o

d e

B 6. " Failedto pmmptly Tepair and remors damagc or pm'tml destmd:on ofbuddmgs and .
mxprovements on the premises to a condition as good or better then that which exzsted pnor tosuch. -

* damsge orpaxhal dwmmuon 28 xequed by Sectmn lz(b) ofthe lease, S

Pege aa7 e

Rasarned o x!(nﬂgwuv :




7. Failedtokeepall 1mpmvements on the premises insured for full replecement value
' agamst iossor damage due.to fire, vandalism, typhoons, and wave damage as required by Section
14(a) of the lease:

8.*  Failed to mamtain personal myury liab1lity insurance covering the premises and the
* improvements. in the amounts of $500,000 for injury or death 10'any one person, $500,000 for injury
or death of any number of persons in orie occurrence, and $500,000 property damage liability.as
' required by Section 14(b) of the lease; and

9, Failed to maintain worker’s compensation insurance inthe. fonm and amount a is
required under the laws of Guam as required by Section 14[c] of the lease.

Additionally, the landowners have received a copy of the October 12,2010, letter from the
Honorable Nauru Minister of Foreign Affairs Dr: Kieren Keke to the Honorable Marshal! Islands’
- Minister of Foreign Affairs John Silk relinquishing the Jandlease on the Eastern Gateway Hotel site,

~ Please be advised that the landowners demand that all of the above defaults be cured no later
than Monday, March 19, 2012. If you have any questions, do not hesitate to contact me..

Sincerely_, _

David M. Strauss

cc;  Jurelang Zedkaia
Hilda:Samuel
“Yolenda Lodge
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KALGoyv fails in bid
to delay MISSA trial

GIFF SOUNSON,

An eifort by the Ksrajatcia
Alt Local Gaverament to
Aelay u iaf On Wit |t owes
(e Muszhut) Jstands Socint
Secardiy Adminlsiraion s
unsuceessful Tucsday as
MISSA's $4.5 million cuim
sgalnst the {acal govemment
was heard by Judgs James
Pusman,

Pamag dhfmn:ﬂ » mntion by
KALGox ativmey Ronlic Koaod that
sought to disquafify hitn, saylog der
poiats did wot have murit. A zeeond
wontlon Bled by Korio the marping of
Tuesday's iial soughl o have Parras
refet the eatg (o Cibinel for resofa-
tion. While be cocmmped the tasties
o 50ek a0 cut-ofcout teaointion, the
Judgosaidthe tria] Tuesday win about
establishing the Tiatality, i any, that
KALQor otves 10 MISSA.

MISSA sitorney David Sto pot
MISSA 1xx calner Briaa Edejer va
thestandand e tatifind that KALGoY
Mg led wax fanmo with MISSA bat
fas mot paid st of the 33 quasten
in qoestion, He sild xs of Outober
12. KALGor awed MISSA S£.S mil-
lioa, which ipctuded $13 millios in
poalies,

KALGer md 5!8! 000 s MISSA
in 2008, and

tewrsieg to widl o 3:30pm
KALGur chone onk 0 pres-

k et & deferac, and i (wo
lawyers mede (heir clostng
| argemInia 1o the fudge.
“Wa're a0t ssying that
we doa'( ove,” s2id Koana.
~Weoneoniy S1.2 millioals

Eawyees Cavidt Strausy

and

roan famped o K fect, Yolicd “that's.
it, corotls i charmber,” and erade (o
iz effice with the tvo lamy<es in s,
AStes @ JO-mirite bieak, te etiomeys
radmcd, bon didntquit thels excinnge
of eauslic ronarks,

Strauss wisopot MISSA Adnénistia-
Yor Saane Al on (be witnea stand,
Sy asked her W explain bis atote
ney fee sitation, saying Gt Kosoo.
fadinmned mislesding suatementt abo
thig, Az vasits ohjections, anpomcal
benreem 1he two sftomeys uad & short
Deeak; Aho 2ald Stauay” essual pay
froas MISSA Ia timized to 984,000 aud
Bie it pald o hoorly batis.

Ke 10008 Abo b

beth,

rench year L0 2007, when [ pEd £17.000
20 it has pot poid s since, theagh
thar §led itx e reiuros.
Konou wag crifical of MISSA'satale
Ty todermnd 5 100 perocat paaity wnd
3 4 bour A(ISS A
'y

et MISSA s following the law
regarding Kot it pays its atteracy
and anempied to show that it ows in
viotation by (he way it puid Sroeuss.
Went Strauss objecicd 1n 1his lincof

ppicd)
ability und past pracrics of waiving
pemlics;

“The three-Noas riad wes peppered
with grgument between Xoooy and
Strauss whao, despite reprared wam-
Ings from Jndge Piason, coatinoed
imteriopdag himeand cach oes At

Nauru to pull
out of Gateway

et been fn Nawry hands sincs the
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Tlrsmas said Stratuts wes
n):uguhonpcndupmzdunm
wbout afforney s foes and Konow was
anceely contimiag it

Alfer ARD'S testimony, the Sriad
rovend unti Tale aftemaons @ alisy
Kosou lime 10 talk to ker clients aad
for hee 1D puit on Ber witacsses, On

Reosalte Kowos,

oas point fate FiaDing Tocely, Plas-

Yo gorerament sobidies.
KALGot may e viewed as
baying moosy becauss {1't
xn}ﬂan Lt KA LGov docs nt bave
contvol of Compect fondimg. “The ccn-
imd goyemmeni has (he POt 1 1Ap
into ihesa funde,” 834 Kooou, “Reme
fiéa gt with the coolnad goverarient
We fmped $00 quickly 1o tiad whea
thess trere olber oppoTmian”
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ropentally with KALGav to offer iey-
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